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What the right to bear arms really means.

SO WHAT DOES the Second Amendment mean? A lot, says the National Rifle
Association. Not much, say gun-control groups. Until recently, it didn’t much
matter who was right—on all but the mildest of measures, the NRA had the votes
(and the cash), and that was that. Then came Littleton. Now proposals for serious
federal gun controls are in the air. Thus far, the House and Senate have failed to
agree on any specific gun measures, and whatever Congress ultimately decides in
conference promises to be modest at best, targeting only gun shows and
youngsters. But prominent politicians and civic leaders are now arguing for far
more sweeping restrictions on guns, including mandatory licensing schemes and
strict limits on the number of weapons that may be purchased in a single
transaction. Would such measures violate the Constitution? Is the NRA right after
all? No, but neither are its leading critics. Properly construed, the Second
Amendment means quite a lot, but not what the NRA thinks.
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Begin with the words of the amendment itself: “A well regulated militia being
necessary to the security of a free state, the right of the people to keep and bear
arms shall not be infringed.” This curious syntax has perplexed most modern
readers: How do the two main clauses with different subject-nouns fit together? Do
these words guarantee a right of militias, as the first clause seems to suggest, or a
right of people, as the second clause seems to say? In one corner, gun controllers
embrace a narrow, statist reading, insisting that the amendment merely confers a
right on state governments to establish professional state militias like the National
Guard or local swat teams. No ordinary citizen is covered by the amendment in
this view. In the other corner, gun owners and their supporters read the
amendment in a broad, libertarian way, arguing that it protects a right of every
individual to have guns for self-protection, for hunting, and even for sport.
Virtually nothing having to do with personal weaponry is outside the amendment
in this view. Both readings are wrong.

The statist reading sidesteps the obvious fact that the amendment’s actual
command language—“shall not be infringed”—appears in its second clause, which
speaks of “the people” and not “the states.” A quick look at the Tenth Amendment
—which draws a sharp distinction between “the states” and “the people”—makes



clear that these two phrases are not identical and that the Founders knew how to
say “states” when they meant states. What’s more, the eighteenth-century “militia”
referred to by the first clause was not remotely like today’s National Guard. It
encompassed virtually all voters—somewhat like today’s Swiss militia—rather
than a small group of paid, semiprofessional volunteers.

But the libertarian reading must contend with textual embarrassments of its own.
The amendment speaks of a right of “the people” collectively rather than a right of
“persons” individually. And it uses a distinctly military phrase: “bear arms.” A deer
hunter or target shooter carries a gun but does not, strictly speaking, bear arms.
The military connotation was even more obvious in an earlier draft of the
amendment, which contained additional language that “no one religiously
scrupulous of bearing arms shall be compelled to render military service in
person.” Even in the final version, note how the military phrase “bear arms” is
sandwiched between a clause that talks about the “militia” and a clause (the Third
Amendment) that regulates the quartering of “soldiers” in times of “war” and
“peace.” Likewise, state constitutions in place in 1789 consistently used the phrase
“bear arms” in military contexts and no other.

By now it should be evident that we need to understand how all the words of the
amendment fit together, and how they, in turn, mesh with other words in the
Constitution. The amendment’s syntax seems odd only because modern readers
persistently misread the words “militia” and “people,” imposing twentieth-century
assumptions on an eighteenth-century text. The key subject-nouns were simply
different ways of saying the same thing: at the Founding, the militia was the people
and the people were the militia. Indeed, the earlier draft of the amendment linked
the two clauses with linchpin language speaking of “a well regulated militia,
composed of the body of the people.” The linchpin was later pulled out as clumsy
and redundant. A modern translation of the amendment might thus be: “An armed
and militarily trained citizenry being conducive to freedom, the right of the
electorate to organize itself militarily shall not be infringed.”

Call this the communitarian reading as opposed to the statist and libertarian
readings that dominate modern discourse. Statists anachronistically read the



“militia” to mean the government (the paid professional officialdom) rather than
the people (the ordinary citizenry). Equally anachronistically, libertarians read
“the people” to mean atomized private persons, each hunting in his own private
Idaho, rather than the citizenry acting collectively. But, when the Constitution
speaks of “the people” rather than “persons,” the collective connotation is primary.
“We the People” in the preamble do ordain and establish the Constitution as public
citizens meeting together in conventions and acting in concert, not as private
individuals pursuing our respective hobbies. The only other reference to “the
people” in the Philadelphia Constitution of 1787 appears a sentence away from the
preamble, and here, too, the meaning is public and political, not private and
individualistic. Every two years, “the people”—that is, the voters—elect the House.
To see the key distinction another way, recall that women in 1787 had the rights of
“persons” (such as freedom to worship and protections of privacy in their homes)
but did not directly participate in the acts of “the people”—they did not vote in
constitutional conventions or for Congress, nor were they part of the militia/people
at the heart of the Second Amendment.

The rest of the Bill of Rights confirms this communitarian reading. The core of the
First Amendment’s assembly clause, which textually abuts the Second
Amendment, is the right of “the people”—in essence, voters—to “assemble” in
constitutional conventions and other political conclaves. So, too, the core rights
retained and reserved to “the people” in the Ninth and Tenth Amendments were
rights of the people collectively to govern themselves democratically. The Fourth
Amendment is trickier: “The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures, shall not
be violated.” Here, the collective “people” wording is paired with more
individualistic language of “persons.” And these words obviously focus on the
private domain, protecting individuals in their private homes more than in the
public square. Why, then, did the Fourth use the words “the people” at all?
Probably to highlight the role that jurors—acting collectively and representing the
electorate—would play in deciding which searches were reasonable and how much
to punish government officials who searched or seized improperly. An early draft
of James Madison’s amendment protecting jury rights helps make this linkage
obvious and also resonates with the language of the Second Amendment: “[T]he



trial by jury, as one of the best securities to the rights of the people, ought to remain
inviolate.” Note the obvious echoes here—"security” (Second Amendment),
“secure” (Fourth Amendment), and “securities” (draft amendment); “shall not be
infringed,” “shall not be violated,” and “ought to remain inviolate”; and, of course,
“the right of the people” in all three places.

If we want an image of the people’s militia at the Founding, we should think first of
the militia’s cousin, the jury. Like the militia, the jury was a local body countering
imperial power—summoned by the government but standing outside it,
representing the people, collectively. Like jury service, militia participation was
both a right and a duty of qualified voters who were regularly summoned to
discharge their public obligations. Like the jury, the militia was composed of
amateurs arrayed against, and designed to check, permanent and professional
government officials (judges and prosecutors, in the case of the jury; a standing
army in the case of the militia). Like the jury, the militia embodied collective
political action rather than private pursuits.

Founding history confirms this. The Framers envisioned Minutemen bearing guns,
not Daniel Boone gunning bears. When we turn to state constitutions, we
consistently find arms-bearing and militia clauses intertwined with rules
governing standing armies, troop-quartering, martial law, and civilian supremacy.
Libertarians cannot explain this clear pattern that has everything to do with the
military and nothing to do with hunting. Conversely, statists make a hash of all
these state constitutional provisions using language very similar to the Second
Amendment to affirm rights against state governments.

Keeping the jury-militia analogy in mind, we can see the kernel of truth in these
competing accounts and also what’s missing from each. Statists are right to see the
amendment as localist and to note that law and government help bring the militia
together. So, too, with the jury. Twelve private citizens who simply get together on
their own to announce the guilt of a fellow citizen are not a lawful jury but a lynch
mob. Similarly, private citizens who choose to own guns today are not a well-
regulated militia of the people; they are gun clubs. But what the statist reading
misses is that, when the law summons the citizenry together, these citizens act as



the people outside of government, rather than as a professional and permanent
government bureaucracy. A lynch mob is not a jury, but neither is the Occupational
Safety and Health Administration. Likewise, the NRA and other gun clubs are not
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But to see all this is to see what makes the Second Amendment so slippery today:
the legal and social structure on which the amendment is built no longer exists.
The Founders’ juries—grand, petit, and civil—are still around today, but the
Founders’ militia is not. America is not Switzerland. Voters no longer muster for
militia practice in the town square.
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OF COURSE, WE are free today to read the Second Amendment more broadly if we
choose. Thoughtful legal scholars of all stripes—from Sanford Levinson on the left
to Eugene Volokh on the right—have reminded us that other amendments have
been read generously; why not the Second? But, given that a broad reading is a
policy choice rather than a clear constitutional command, it must be functionally
justified. And the mere fact that, say, the First Amendment has been read
expansively is not an automatic argument for equal treatment for the Second. For
example, violent felons, even while in prison and especially after their release,
obviously have a First Amendment right to print their opinions in newspapers. Yet
such felons have never had a Second Amendment right to own guns. Even the NRA
accepts this double standard. But what underlies it? The obvious functional idea
that sticks and stones and guns in the hands of dangerous felons can indeed hurt
others in ways that their words cannot.

Especially today’s guns. At the Founding, single-fire muskets had certain attractive
and democratic properties. A person had to get close to you to kill you, and, in



getting close, he typically rendered himself vulnerable to counterattack. It took
time to reload, and so one person could not kill dozens in a few seconds. One
person, one gun, one shot was not as perfect a system of majority rule as one
person, one vote, but the side with the most men often won; and, as lawyer Brent
MclIntosh emphasizes in a forthcoming essay in the Alabama Law Review, there
was a rough proportionality of capacity to kill and be killed. Virtually all male
citizens were trained in the use of weapons and had them handy. What’s more,
madmen were constrained by the strong social network of the well-regulated
militia. Today, technological and social limits have been loosened, perhaps
rendering madmen more dangerous.

SO, IF WE SEEK broad readings of the amendment faithful to the core values of the
Founding, here are a few that the NRA hasn’t proposed but that are at least as
plausible as their preferred broad readings:

Take the “mil” out of the militia. In highly sophisticated scholarship transcending
the typical statist-versus-libertarian debate, Indiana law professor David Williams
has emphasized how the militia bound citizens together in a common venture. It
played an important social function in the community and embodied a democratic
culture in which rich and poor citizens from all walks of life came together as
equals—as with the jury. Without some forms of democratic glue, our culture risks
flying apart, especially in today’s world of increasing demographic diversity and
specialization of labor. Thus, a broad modern reading of the amendment would
call for compulsory or quasi-compulsory national service, with both military and
nonmilitary alternatives, like Volunteers in Service to America or the Civilian
Conservation Corps. (Recall that an early version of the amendment provided for
compulsory military service with an opt-out for conscientious objectors.) Instead
of bowling alone, Americans would band together, building a more solid base of
social capital and civic virtue.

Create an Army that truly looks like America. At the Founding, a standing army in
peacetime was viewed with dread and seen as the Other—mercenaries, convicts,
vagrants, aliens—rather than ordinary citizens. Today, we view our professional
Armed Forces with pride. These forces represent Us, not Them. As lawyer-



journalist Alan Hirsch has noted, the Founders’ militia has begun to morph into
today’s Army. If so, women and gays should play as equal a role as possible in
today’s institutions of collective self-defense. The militia celebrated by the Second
Amendment should reflect the people, just as the jury should. To put the point
another way, the Second Amendment says that voters should bear arms and that
arms-bearers should vote. Since the Nineteenth Amendment has made women
equal voters, the Second Amendment demands that they be given equal status in
arms. (Allowing women to buy guns at the local Wal-Mart might make them equal
in libertarian gun-toting, but it does not make them equal in communitarian arms-
bearing—it fails to include them on equal terms in modern America’s militia-
substitute.)

And what’s true for women may also be true for gay men: the Armed Forces’
discrimination on grounds of sexual orientation is, formally at least,
discrimination on grounds of sex, in tension with this Nineteenth Amendment
ideal. (If Leslie has sex with John, it is a form of sex discrimination to treat Leslie
one way if she is a woman and a different way if he is a man.) Formal sex
discriminations can be justified in some cases, but they should be closely
interrogated. For example, separate bathrooms for men and women are, formally, a
kind of sex discrimination, but this arrangement is widely seen as justified by
legitimate privacy concerns. So, too, certain sex-based exclusions in military policy
might be justifiable, where these exclusions reflect real physical differences
relevant to modern warfare. But, where exclusions of women and gays are justified
merely by the need to maintain “morale” and “unit cohesion,” we should be wary:
similar arguments were once used to maintain racial discrimination in our Armed
Forces.

Rethink presidential power to use military force unilaterally. At the Founding,
standing armies were feared as engines of executive despotism and military
adventurism. If the president could simply command hired guns who would
mindlessly obey, he would have less need to persuade his fellow citizens before
pursuing risky policies. Thus, the Founders’ reliance on a militia effectively
decentralized and democratized decisions about whether and how to go to war. In
a brilliant article in the May 1991 University of Pennsylvania Law Review, Harvard’s



Elaine Scarry argues that our modern military system has betrayed the values and
vision of the Second Amendment. Today’s Minuteman missiles, she suggests, are
far less democratic than the Founders’ Minuteman muskets.

These, then, are a few broad readings that in various ways try to stay true to the
vision of the Founders’ Second Amendment while also making modern sense.
None of these readings is compelled, and all of them would require much more
elaboration before they should be accepted.
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BUT IS THERE nothing to be said for the strong libertarian view? In fact, there is a
great deal to be said on behalf of an individual right to keep a gun in one’s home for
self-defense, as even Harvard Law School’s Laurence Tribe—no pawn of the NRA—
has publicly acknowledged of late. But the best constitutional arguments for this
view come not from the Founding but from the Reconstruction some fourscore
years later.

Even with regard to the Founding, it’s simplistic to deny any link between
collective self-protection and individual self-defense. Lawyer and legal scholar Don
Kates reminds us that, somewhat like standing armies, roving bands of thugs and
pirates posed a threat to law-abiding citizens, and a trusty musket in every home
was indeed part of a system of community policing against predators. (Note that
the amendment encompasses the right to “keep” as well as “bear” arms.) But this
was not the main image of the Second Amendment at the Founding. Rather, the
amendment was about Lexington and Concord and Bunker Hill. When arms were
outlawed, only the king’s men would have arms.

The amendments forged in the afterglow of the Revolution reflected obvious
anxiety about a standing army controlled by the new imperial government and
affection for the good old militia. But things looked different to Americans after a
bloody Civil War. Massachusetts militiamen had once died for liberty at Bunker
Hill, but more recently Mississippi militiamen had killed for slavery at Vicksburg.



The imperial Redcoats at the Founding were villains, but the boys in blue who had
won under Grant and Sherman were heroes—at least in the eyes of Reconstruction
Republicans. And, when this generation took its turn rewriting the Constitution, it
significantly recast the right to weapons. Textually, the Fourteenth Amendment
proclaimed the need to protect fundamental “privileges” and “immunities” of
citizens. The amendment explicitly limited state governments, but its authors
made clear that no government, state or federal, had the right to violate
fundamental rights of citizens. Although the Supreme Court ignored this language
for almost a century, there are recent signs that suggest the justices may be willing
to give this clause a second look. (See “Lost Clause,” by Akhil Reed Amar, TNR,
June 14.)

/ [/
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AND IF THEY DO, gun groups would have reason to cheer. As scholars such as
Stephen Halbrook, Michael Kent Curtis, Robert Cottrol, and Ray Diamond have
documented in great detail, the framers of the Fourteenth Amendment strongly
believed in an individual right to own and keep guns in one’s home for self-
protection. Most obviously, blacks and Unionists down South could not always
count on the local police to keep white night-riders at bay. When guns were
outlawed, only Klansmen would have guns. Thus, the Reconstruction Congress
made quite clear that a right to keep a gun at home for self-protection was indeed a
constitutional right—a true “privilege” or “immunity” of citizens.

That’s the good news for the NRA—with the even better news that, if the Court
took this Reconstruction vision seriously, state and local governments would be
limited along with federal officials. But the bad news, at least for the most ardent
gun lovers, is that whatever Fourteenth Amendment right exists is a limited one.
Virtually no one today is seriously arguing to take away all guns from homes. (And
actually trying to do so would be a nightmare for anyone who cares about liberty
and privacy, given that guns are stashed everywhere and may well outnumber
people in America.) Instead, most proposals seek to regulate rather than prohibit—



limiting the amount and type of ammunition, restricting the number of guns one
can buy in a given week, and so on. Requiring registration of guns and even
licenses with practical and book tests, on the model of licensing drivers, sends
some gun lovers up the wall—the first step toward confiscation, they predict in
dire tones. But this is hard to take seriously. The authors of the Second
Amendment, after all, were perfectly comfortable knowing that the government
would know who had guns—every voter—and also were perfectly comfortable
requiring those who owned guns to be properly trained and monitored in their use.
Realistic gun control today may not be exactly what the Framers had in mind when
they said that the armed citizenry should be “well regulated.” But—at least in a
world that is so distant from the Founders—it’s close enough.

This article appeared in the July 12, 1999 issue of the magaczine.
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