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Joining the Party: America’s Partisan Constitution

should regard the current two-party system as a basic element of America’s 
Constitution. 

For over a century, framework statutes regulating the American admin-
istrative state have explicitly taken political parties into account in an e$ort 
to maintain a carefully balanced two-party system. %e Federal Election 
Commission, which was redesigned after the Court’s &9() ruling in Buckley 
v. Valeo, contains an even number of voting members—six, to be precise. 
By law, no more than three commissioners “may be a*liated with the same 
political party.” Various other statutes governing commissions compris-
ing an uneven number of members—typically +ve or seven—have tried 
to prohibit any political party from controlling more than a bare majority 
of commissioners. Of the seven seats on the United States Sentencing 
Commission, for example, no more than four may be held by “members 
of the same political party.” Likewise, the notable &9&, law creating the 
Federal Trade Commission provides that no more than three of its +ve 
commissioners “shall be members of the same political party.” Identical 
language appears in the statutes creating the Federal Energy Regulatory 
Commission (a reorganized version of the earlier Federal Power Commis-
sion), the Equal Employment Opportunity Commission, the Commod-
ity Futures Trading Commission, the Nuclear Regulatory Commission, 
and several other independent agencies—including the Securities and Ex-
change Commission, whose enabling statute also provides that “in mak-
ing appointments members of di$erent political parties shall be appointed 
alternately as nearly as may be practicable.” %e Federal Communications 
Commission statute has slightly di$erent wording, but it, too, prohibits 
any party from having more than three out of +ve members. %e statute 
structuring the Consumer Product Safety Commission features language 
regulating party “a*liat[ion]” rather than “member[ship]”; thus, no more 
than three of the +ve commissioners may be “a*liated with the same po-
litical party.” Deploying yet another verbal formula echoing the landmark 
&--( act that established the once famous, but now defunct, Interstate 
Commerce Commission, the enabling statute of the Federal Maritime 
Commission proclaims that no more than three of its +ve members may be 
“appointed from the same political party.” %is language also appears ver-
batim in the statute creating the National Transportation Safety Board.&)

Most of these statutes might at +rst seem easy to evade. Formally, a 
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