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��>$@SDUW�IURP�$UW��,,,
V�PLQLPXP�UHTXLUHPHQWV���ZURWH�-XVWLFH
�3RZHOO�LQ�:DUWK�Y��6HOGLQ�LQ�������WKH�HVVHQFH�RI�WKH�TXHVWLRQ�RI
�VWDQGLQJ�WR�VXH��LV�ZKHWKHU�WKH�FRQVWLWXWLRQDO�RU�VWDWXWRU\�SURYLVLRQ
�RQ�ZKLFK�WKH�FODLP�UHVWV�SURSHUO\�FDQ�EH�XQGHUVWRRG�DV�JUDQWLQJ
�SHUVRQV�LQ�WKH�SODLQWLII
V�SRVLWLRQ�D�ULJKW�WR�MXGLFLDO�UHOLHI��
�7KLV�LV
�WKH�VRXQGHVW�VHQWHQFH�WKH�6XSUHPH�&RXUW�KDV�XWWHUHG�RQ�WKLV
�WURXEOHVRPH�VXEMHFW�ZLWKLQ�KXPDQ�PHPRU\��8QIRUWXQDWHO\��WKH
�&RXUW�KDV�JHQHUDOO\�LJQRUHG�LWV�RZQ�JRRG�FRXQVHO�
�7KH�FDVH�RU�FRQWURYHUV\�UHTXLUHPHQW�RI�$UWLFOH�,,,��WKH�&RXUW

�KDV�PDGH�FOHDU��IRUELGV�VXLW�RQO\�E\�WKRVH�ZKR�KDYH�VXIIHUHG�QR
��WKUHDWHQHG�RU�DFWXDO�LQMXU\�UHVXOWLQJ�IURP�WKH�SXWDWLYHO\�LOOHJDO
�DFWLRQ���������<HW�WKH�&RXUW�KDV�RIWHQ�UHIXVHG�WR�HQWHUWDLQ�FKDO�

�OHQJHV�PDGH�E\�SHUVRQV�SODLQO\�DOOHJLQJ�D�FRQVWLWXWLRQDOO\�VXIILFLHQW
�LQMXU\�

�7KH�VWDWHG�MXVWLILFDWLRQV�IRU�UHIXVLQJ�WR�KHDU�VXFK�FODLPV�KDYH
�YDULHG�RYHU�WKH�\HDUV��7KH�79$�FDVHV�LQ�WKH�����V�GHQLHG�HOHFWULF
�FRPSDQLHV�VWDQGLQJ�WR�DWWDFN�DOOHJHGO\�XQFRQVWLWXWLRQDO�FRPSHWL�
�WLRQ�RQ�WKH�JURXQG�WKDW�WKH\�KDG�QR��OHJDO�ULJKW��WR�EH�IUHH�IURP

�'DYLG�3��&XUULH�LV�+DUU\�1��:\DWW�3URIHVVRU�RI�/DZ��7KH�8QLYHUVLW\�RI�&KLFDJR�
�������8�6�����������

���7KH�TXRWHG�ODQJXDJH�LV�WDNHQ�IURP�/LQGD�5��6��Y��5LFKDUG�'�������8�6������������������
�D�FDVH�GHQ\LQJ�VWDQGLQJ��$PRQJ�GHFLVLRQV�XSKROGLQJ�VWDQGLQJ�RI�SDUWLHV�ZLWK�QRWKLQJ�PRUH
�WKDQ�VWDWXWRU\�DXWKRUL]DWLRQ�DQG�DFWXDO�LQMXU\�LV�)&&�Y��6DQGHUV�%URV��5DGLR�6WDWLRQ�����
�8�6��������������7KH�UHFHQWO\�HQXQFLDWHG��VHFRQG�SURQJ��RI�WKH�FRQVWLWXWLRQDO�WHVW���D
�
VXEVWDQWLDO�OLNHOLKRRG
�WKDW�WKH�UHOLHI�UHTXHVWHG�ZLOO�UHGUHVV�WKH�LQMXU\�FODLPHG���'XNH�3RZHU
�&R��Y��&DUROLQD�(QYLURQPHQWDO�6WXG\�*URXS��,QF������8�6���������Q�������������LV�LPSOLFLW�LQ
�WKH�VLPSOHU�IRUPXODWLRQ�TXRWHG�LQ�WKH�WH[W�

�"������E\�7KH�8QLYHUVLW\�RI�&KLFDJR��$OO�ULJKWV�UHVHUYHG�
���������������������������������
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�FRPSHWLWLRQ���7KH�'DWD�3URFHVVLQJ�FDVH�LQ�������UHMHFWLQJ�WKH��OHJDO
�ULJKW��WHVW��GHFODUHG�LQ�DSSDUHQWO\�JHQHUDO�WHUPV�WKDW�DQ�LQMXUHG
�SDUW\�KDG�VWDQGLQJ�RQO\�LI�WKH�LQWHUHVW�KH�VRXJKW�WR�SURWHFW�ZDV
��DUJXDEO\�ZLWKLQ�WKH�]RQH�RI�LQWHUHVWV�WR�EH�SURWHFWHG�RU�UHJXODWHG
�E\�WKH�VWDWXWH�RU�FRQVWLWXWLRQDO�JXDUDQWHH�LQ�TXHVWLRQ����7KH
�GRPLQDQW�WKHPH�WRGD\��DV�VWDWHG�LQ�:DUWK�Y��6HOGLQ��LV�WKDW�HYHQ�DQ
�LQMXUHG�SDUW\�JHQHUDOO\�KDV�QR�VWDQGLQJ�WR�OLWLJDWH�D���
JHQHUDOL]HG
�JULHYDQFH
�VKDUHG�LQ�VXEVWDQWLDOO\�HTXDO�PHDVXUH�E\�DOO�RU�D�ODUJH
�FODVV�RI�FLWL]HQV���RU�WR�DVVHUW�WKH��ULJKWV�RU�LQWHUHVWV�RI�WKLUG�SDU�
�WLHV����7KXV�LQ�:DUWK�LWVHOI��DVVXPLQJ�WKDW�ERWK�UHVLGHQWV�RI�WKH
�WRZQ�RI�3HQILHOG�DQG�WD[SD\HUV�RI�WKH�FLW\�RI�5RFKHVWHU�KDG�EHHQ
�LQMXUHG�E\�WKH�WRZQ
V�DOOHJHGO\�XQFRQVWLWXWLRQDO�UHIXVDO�WR�DOORZ�WKH
�FRQVWUXFWLRQ�RI�ORZ�FRVW�KRXVLQJ��WKH�&RXUW�GHQLHG�WKHP�VWDQGLQJ
�RQ�WKH�JURXQG�WKDW�WKH\�ZHUH�DVVHUWLQJ�WKH�ULJKWV�RI�RWKHUV���&RQ�
�YHUVHO\��LQ�WKH�'XNH�3RZHU�FDVH�WKH�&RXUW�DOORZHG�QHLJKERUV�VXEMHFW
�WR�HYHU\GD\�SRZHU�SODQW�UDGLDWLRQ�WR�FRQWHVW�WKH�FRQVWLWXWLRQDOLW\�RI
�D�OLPLWDWLRQ�RQ�OLDELOLW\�IRU�QXFOHDU�DFFLGHQW�EHFDXVH�WKH\�ZHUH
��FKDPSLRQ>LQJ�WKHLU@�RZQ�ULJKWV��DQG�WKHLU�LQMXU\�ZDV��SDU�
�WLFXODUL]HG����

�1R�RQH�FDQ�VXH��,�VKRXOG�KDYH�WKRXJKW��XQOHVV�DXWKRUL]HG�E\�ODZ
�WR�GR�VR��\HW�GHVSLWH�-XVWLFH�3RZHOO
V�DGPRQLWLRQ�LQ�:DUWK�WKDW�WKH
�LVVXH�ZDV�ZKHWKHU�VRPH�ODZ�JUDQWHG�WKH�SODLQWLIIV��D�ULJKW�WR�MXGL�
�FLDO�UHOLHI���QHLWKHU�LQ�WKDW�FDVH�QRU�LQ�'XNH�3RZHU�GLG�WKH�&RXUW
�LQGLFDWH�ZKDW�ODZ�JDYH�WKH�SODLQWLIIV�D�ULJKW�WR�VXH�
�1XPHURXV�VWDWXWHV�H[SUHVVO\�FRQIHU�WKH�ULJKW�WR�VXH��7KH�&RP�
�PXQLFDWLRQV�$FW��IRU�H[DPSOH��DXWKRUL]HV�DQ\��SHUVRQ�ZKR�LV�DJ�
�JULHYHG�RU�ZKRVH�LQWHUHVWV�PD\�EH�DGYHUVHO\�DIIHFWHG��WR�FKDOOHQJH
�WKH�JUDQW�RI�D�EURDGFDVW�OLFHQVH���DQG�WKH������&LYLO�5LJKWV�$FW
�SHUPLWV�VXLW�E\��DQ\�SHUVRQ�ZKR�FODLPV�WR�KDYH�EHHQ�LQMXUHG�E\�D
�GLVFULPLQDWRU\�KRXVLQJ�SUDFWLFH���,Q�RWKHU�FDVHV��WKH�&RXUW�KDV

���$ODEDPD�3RZHU�&R��Y��,FNHV������8�6��������������7HQQHVVHH�(OHFWULF�3RZHU�&R��Y�
�79$������8�6�������������

���$VVRFLDWLRQ�RI�'DWD�3URFHVVLQJ�6HUYLFH�2UJDQL]DWLRQV�Y��&DPS������8�6����������
��������
�����8�6��DW�����

���,G��DW����������������
�������8�6��DW����

������8�6�&��"�����E������6HH�)&&�Y��6DQGHUV�%URV��5DGLR�6WDWLRQ�����8�6�����
��������

�6���8�6�&��"������D���6HH�7UDIILFDQWH�Y��0HWURSROLWDQ�/LIH�,QV��&R�������8�6�����
��������
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�LQIHUUHG�DQ�LPSOLFLW�ULJKW�WR�FKDOOHQJH�DGPLQLVWUDWLYH�DFWLRQ�IURP�D
�VWDWXWH�VLOHQW�RQ�WKH�VXEMHFW���>:@KHQ�WKH�SDUWLFXODU�VWDWXWRU\�SURYL�
�VLRQ�LQYRNHG�GRHV�UHIOHFW�D�OHJLVODWLYH�SXUSRVH�WR�SURWHFW�D�FRPSHWL�
�WLYH�LQWHUHVW���ZURWH�-XVWLFH�%ODFN�LQ��������WKH�LQMXUHG�FRPSHWLWRU
�KDV�VWDQGLQJ�WR�UHTXLUH�FRPSOLDQFH�ZLWK�WKDW�SURYLVLRQ��HYHQ�LQ�WKH
�DEVHQFH�RI�DQ�H[SOLFLW�JUDQW�RI�VWDQGLQJ����7KLV�UHDVRQLQJ�LV�SUH�
�FLVHO\�DQDORJRXV�WR�WKDW�E\�ZKLFK�WKH�&RXUW�LQIHUUHG�SULYDWH�ULJKWV
�RI�DFWLRQ�IRU�GDPDJHV�IURP�VXEVWDQWLYH�VWDWXWRU\�RU�FRQVWLWXWLRQDO
�SURYLVLRQV�LQ�WKH�IDPLOLDU�%RUDN�DQG�%LYHQV�FDVHV����DQG�ULJKWO\�VR�
�:KHWKHU�WKH�DQVZHU�LV�ODEHOHG��VWDQGLQJ��RU��FDXVH�RI�DFWLRQ���WKH
�TXHVWLRQ�LV�ZKHWKHU�WKH�VWDWXWH�RU�&RQVWLWXWLRQ�LPSOLFLWO\�DXWKRUL]HV
�WKH�SODLQWLII�WR�VXH��'HFLVLRQV�UHFRJQL]LQJ�LPSOLFLW�VWDQGLQJ�RQ�WKH
�EDVLV�WKDW�WKH�SODLQWLII�LV�LQ�WKH�FODVV�SURWHFWHG�E\�WKH�VXEVWDQWLYH
�SURYLVLRQ��WKHUHIRUH��KDYH�EHHQ�SODFHG�XQGHU�D�FORXG�E\�WKH�&RXUW
V
�UHFHQW�UHWUHQFKPHQW�RI�WKH�%RUDN�GRFWULQH����,Q�DQ\�HYHQW��QHLWKHU
�LQ�:DUWK�QRU�LQ�'XNH�3RZHU�GLG�WKH�&RXUW�PDNH�DQ�HIIRUW�WR�GHULYH�D

�ULJKW�WR�VXH�IURP�WKH�(TXDO�3URWHFWLRQ�&ODXVH�RU�IURP�WKH�RWKHU
�VXEVWDQWLYH�SURYLVLRQV�WKH�SODLQWLIIV�KDG�LQYRNHG���

�$W�OHDVW�WKUHH�IHGHUDO�VWDWXWHV�DUJXDEO\�FRQIHU�D�ULJKW�WR�VXH�WKDW�LV
�EURDGHU�WKDQ�WKDW�JLYHQ�E\�WKH�VSHFLILF�SURYLVLRQV�DOUHDG\�FRQVLG�
�HUHG��7KH�ILUVW�LV�"����D��RI�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW
��$3$����$�SHUVRQ�VXIIHULQJ�OHJDO�ZURQJ�EHFDXVH�RI�DJHQF\�DFWLRQ�
�RU�DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG�E\�DJHQF\�DFWLRQ�ZLWKLQ�WKH
�PHDQLQJ�RI�D�UHOHYDQW�VWDWXWH��LV�HQWLWOHG�WR�MXGLFLDO�UHYLHZ
�WKHUHRI�����7KHUH�LV�VRPH�MXGLFLDO�VXSSRUW�IRU�3URIHVVRU�'DYLV
V
�YLHZ��EDVHG�RQ�D�SDUDSKUDVH�LQ�WKH�OHJLVODWLYH�KLVWRU\��WKDW�WKLV
�SURYLVLRQ�FRQIHUV�VWDQGLQJ�RQ�DQ\�SHUVRQ��LQ�IDFW�DGYHUVHO\�DI�
�IHFWHG��E\�IHGHUDO�DJHQF\�DFWLRQ����7KH�FRQWHPSRUDQHRXV�$WWRUQH\
�*HQHUDO
V�0DQXDO��KRZHYHU��FRQYLQFLQJO\�H[SODLQHG�WKDW�WKH�UHIHU�

����+DUGLQ�Y��.HQWXFN\�8WLOLWLHV�&R�������8�6��������������

����-��/��&DVH�&R��Y��%RUDN������8�6��������������%LYHQV�Y��6L[�8QNQRZQ�1DPHG�$JHQWV�
�����8�6�������������

����(�J���7RXFKH�5RVV�	�&R��Y��5HGLQJWRQ������8�6��������������7UDQVDPHULFD�0RUWJDJH
�$GYLVRUV��,QF��Y��/HZLV������8�6������������

����$SSOLFDWLRQ�RI�WKH�SUHFHGHQWV�RQ�LPSOLHG�ULJKWV�PLJKW�ZHOO�KDYH�OHG�WR�WKH�FRQFOXVLRQ
�WKDW�WKHVH�SURYLVLRQV�JDYH�WKH�SODLQWLIIV�QR�ULJKW�WR�VXH��HLWKHU�EHFDXVH�WKH\�ZHUH�VLOHQW�RQ�WKH
�VXEMHFW��RU�EHFDXVH�WKH�SODLQWLIIV�ZHUH�QRW�WKHLU�LQWHQGHG�EHQHILFLDULHV�

������8�6�&��"�����
����'DYLV��7KH�/LEHUDOL]HG�/DZ�RI�6WDQGLQJ�����8��&+,��/��5(9����������������������6�

�'RF��1R���������WK�&RQJ���G�6HVV��������������������7KLV�VHFWLRQ�FRQIHUV�D�ULJKW�RI�UHYLHZ
�XSRQ�DQ\�SHUVRQ�DGYHUVHO\�DIIHFWHG�LQ�IDFW�E\�DJHQF\�DFWLRQ�RU�DJJULHYHG�ZLWKLQ�WKH�PHDQLQJ
�RI�DQ\�VWDWXWH����6FDQZHOO�/DERUDWRULHV��,QF��Y��6KDIIHU������)��G������'�&��&LU��������
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�HQFH�WR�SHUVRQV�DIIHFWHG�RU�DJJULHYHG��ZLWKLQ�WKH�PHDQLQJ�RI�D
�UHOHYDQW�VWDWXWH��ZDV�PHDQW�RQO\�WR�LQFRUSRUDWH�SURYLVLRQV�RI�SDU�
�WLFXODU�VWDWXWHV��VXFK�DV�WKH�&RPPXQLFDWLRQV�$FW��WKDW�JDYH�VWDQG�
�LQJ�WR�SHUVRQV��DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG���QRW�WR�FUHDWH�QHZ
�ULJKWV�RI�LWV�RZQ����DQG�HDUO\�GHFLVLRQV�WHQGHG�WR�VXSSRUW�WKLV�LQWHU�
�SUHWDWLRQ����7KH�'DWD�3URFHVVLQJ�FDVH����DV�ODWHU�VXPPDUL]HG�E\�WKH
�&RXUW��KHOG��WKDW�SHUVRQV�KDG�VWDQGLQJ�����XQGHU�"����RI�WKH�$3$
�ZKHUH�WKH\�KDG�DOOHJHG�WKDW�WKH�FKDOOHQJHG�DFWLRQ�KDG�FDXVHG�WKHP
�
LQMXU\�LQ�IDFW�
�DQG�ZKHUH�WKH�DOOHJHG�LQMXU\�ZDV�WR�DQ�LQWHUHVW
�
DUJXDEO\�ZLWKLQ�WKH�]RQH�RI�LQWHUHVWV�WR�EH�SURWHFWHG�RU�UHJXODWHG

�E\�WKH�VWDWXWHV�WKDW�WKH�DJHQFLHV�ZHUH�FODLPHG�WR�KDYH�YLRODWHG����
�,Q�UHDFKLQJ�WKLV�FRQFOXVLRQ�WKH�&RXUW�UHOLHG�RQ�GHFLVLRQV�LQIHUULQJ
�VWDQGLQJ�IURP�SDUWLFXODU�VXEVWDQWLYH�SURYLVLRQV�IRU�WKH�EHQHILW�RI
�WKH�SURWHFWHG�FODVV����'DWD�3URFHVVLQJ�FDQ�WKXV�EH�UHDG�FRQVLVWHQWO\
�ZLWK�WKH�RULJLQDO�YLHZ�RI�WKH�$3$��$�SHUVRQ�LV��DGYHUVHO\�DIIHFWHG
�RU�DJJULHYHG�������ZLWKLQ�WKH�PHDQLQJ�RI�D�UHOHYDQW�VWDWXWH��RQO\
�ZKHQ�WKDW�VWDWXWH�SURYLGHV�DQ�H[SUHVV�RU�LPSOLFLW�UHPHG\��$�PRUH
�UHFHQW�GHFLVLRQ��KRZHYHU��VHHPV�WR�UHMHFW�WKH�$WWRUQH\�*HQHUDO
V
�LQWHUSUHWDWLRQ�ZLWKRXW�GLVFXVVLQJ�HLWKHU�LW�RU�'DWD�3URFHVVLQJ��'H�
�VSLWH�ILQGLQJ��QR�LQWHQW�WR�FUHDWH�D�SULYDWH�ULJKW�RU�DFWLRQ��LQ�D
�FULPLQDO�VWDWXWH�SURWHFWLQJ�FRQILGHQWLDO�LQIRUPDWLRQ��-XVWLFH�5HKQ�
�TXLVW�ZLWKRXW�H[SODQDWLRQ�KHOG�WKH�FRPSODLQLQJ�SDUW\��
DG�
�YHUVHO\�DIIHFWHG�RU�DJJULHYHG
�ZLWKLQ�WKH�PHDQLQJ�RI�"����D�����
�7KXV�WKH�&RXUW�PD\�KDYH�EDFNHG�LQWR�WKH�SRVLWLRQ�WKDW�WKH�$3$�LV�D
�EURDG�JUDQW�RI�VWDQGLQJ�LQGHHG��EXW�LW�GLG�QRW�VXJJHVW�WKDW�WKH�$3$
�DXWKRUL]HG�VXLW�E\�DQ\�RI�WKH�SODLQWLIIV�LQ�:DUWK�RU�LQ�'XNH�3RZHU����

����$77251(<�*(1(5$/
6�0$18$/�21�7+(�$'0,1,675$7,9(�352&('85(�$&7�����
��������

����(�J���.DQVDV�&LW\�3RZHU�	�/LJKW�&R��Y��0F.D\������)��G��������������'�&��&LU�
��������7KLV�UHDGLQJ�LV�FRQVRQDQW�ZLWK�QXPHURXV�RWKHU�SURYLVLRQV�RI�WKH�$3$��(�J����$JHQF\
�VXESHQDV�DXWKRUL]HG�E\�ODZ�VKDOO�EH�LVVXHG�WR�D�SDUW\�RQ�UHTXHVW����������$JHQF\�DFWLRQ�PDGH
�UHYLHZDEOH�E\�VWDWXWH�������>LV@�VXEMHFW�WR�MXGLFLDO�UHYLHZ�����8�6�&��"�����G��������HPSKDVLV
�DGGHG��

����6HH�$VVRFLDWLRQ�RI�'DWD�3URFHVVLQJ�6HUYLFH�2UJDQL]DWLRQV�Y��&DPS��QRWH���VXSUD�
����6LHUUD�&OXE�Y��0RUWRQ������8�6������������������
��������8�6��DW���������FLWLQJ��LQWHU�DOLD��+DUGLQ�Y��.HQWXFN\�8WLOLWLHV�&R���QRWH���VXSUD�

����&KU\VOHU�&RUS��Y��%URZQ������8�6����������������������$SSDUHQWO\�LW�KDG�QRW�EHHQ
�DUJXHG�WKDW�&KU\VOHU�ZDV�QRW��DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG������ZLWKLQ�WKH�PHDQLQJ�RI�D
�UHOHYDQW�VWDWXWH���WKH�&RXUW�GLVFXVVHG�RQO\�ZKHWKHU�WKH�FKDOOHQJHG�DFWLRQ�ZDV�FRPPLWWHG�WR
�DJHQF\�GLVFUHWLRQ�
����,W�FRXOG�KDUGO\�KDYH�GRQH�VR�LQ�:DUWK��ZKLFK�ZDV�D�FKDOOHQJH�WR�VWDWH�UDWKHU�WKDQ�IHGHUDO
�DFWLRQ��DQG�ZKLOH�'XNH�3RZHU�TXHVWLRQDEO\�HQWHUWDLQHG�D�FODLP�DJDLQVW�WKH�1XFOHDU�5HJX�
�ODWRU\�&RPPLVVLRQ�DV�ZHOO�DV�DJDLQVW�D�SULYDWH�XWLOLW\��WKHUH�ZDV�QR�FKDOOHQJH�WR�DQ\��DFWLRQ�
�RI�WKH�IHGHUDO�DJHQF\�
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�7ZR�RWKHU�JHQHUDO�VWDWXWHV�DUJXDEO\�FRQIHUULQJ�D�ULJKW�WR�VXH�
�KRZHYHU��ZHUH�UHOHYDQW�WR�:DUWK�Y��6HOGLQ��7KH�ILUVW��ZKLFK�WKH
�SODLQWLIIV�VSHFLILFDOO\�UHOLHG�RQ��ZDV�WKH�IDPLOLDU�"��������

�(YHU\�SHUVRQ�ZKR��XQGHU�FRORU�RI�DQ\�VWDWXWH��RUGLQDQFH��UHJX�
�ODWLRQ��FXVWRP��RU�XVDJH��RI�DQ\�6WDWH�RU�7HUULWRU\��VXEMHFWV����
�DQ\�����SHUVRQ�����WR�WKH�GHSULYDWLRQ�RI�DQ\�ULJKWV��SULYLOHJHV��RU
�LPPXQLWLHV�VHFXUHG�E\�WKH�&RQVWLWXWLRQ�RU�ODZV��VKDOO�EH�OLDEOH�WR
�WKH�SDUW\�LQMXUHG�LQ�DQ�DFWLRQ�DW�ODZ��VXLW�LQ�HTXLW\��RU�RWKHU
�SURSHU�SURFHHGLQJ�IRU�UHGUHVV�

�7KLV�VWDWXWH�SODLQO\�DXWKRUL]HV�VXLW�E\�DQ\RQH�DOOHJLQJ�WKDW�KH�KDV
�EHHQ�GHSULYHG�RI�ULJKWV�XQGHU�WKH�&RQVWLWXWLRQ�RU�IHGHUDO�ODZ��DQG
�E\�QR�RQH�HOVH��,W�WKXV�LQFRUSRUDWHV��EXW�ZLWKRXW�H[FHSWLRQV��WKH
�&RXUW
V��SUXGHQWLDO��SULQFLSOH�WKDW�WKH�SODLQWLII�PD\�QRW�DVVHUW�WKH
�ULJKWV�RI�WKLUG�SDUWLHV��RQ�WKH�&RXUW
V�YLHZ�WKDW�WKH�SURYLVLRQV�LQ
�TXHVWLRQ�JDYH�QR�VXEVWDQWLYH�ULJKWV�WR�3HQILHOG�UHVLGHQWV�RU�WR
�5RFKHVWHU�WD[SD\HUV��WKHUHIRUH��"������GLG�QRW�JLYH�WKHP�D�ULJKW�WR
�VXH��<HW�WKH�&RXUW�GLG�QRW�VHHP�WR�WKLQN�LW�UHOHYDQW�WR�FRQVLGHU�WKH

�VWDWXWH�XQGHU�ZKLFK�WKH�VXLW�KDG�EHHQ�EURXJKW�
�7KH�ILQDO�JHQHUDO�SURYLVLRQ�DUJXDEO\�FRQIHUULQJ�VWDQGLQJ�LV�WKH

�'HFODUDWRU\�-XGJPHQW�$FW��ZKLFK�ZDV�UHOHYDQW�WR�ERWK�:DUWK�DQG
�'XNH�3RZHU���

�,Q�D�FDVH�RI�DFWXDO�FRQWURYHUV\�ZLWKLQ�LWV�MXULVGLFWLRQ������DQ\
�FRXUW�RI�WKH�8QLWHG�6WDWHV�������PD\�GHFODUH�WKH�ULJKWV�DQG�RWKHU
�OHJDO�UHODWLRQV�RI�DQ\�LQWHUHVWHG�SDUW\�VHHNLQJ�VXFK�GHFODUDWLRQ�

���

�7KH�LPSOLFDWLRQV�RI�WKLV�SURYLVLRQ�IRU�WKH�VWDQGLQJ�TXHVWLRQ�DUH
�REVFXUH��2Q�WKH�RQH�KDQG��WKH�UHIHUHQFH�WR��D�FDVH�RI�DFWXDO�FRQ�
�WURYHUV\��PLJKW�EH�WDNHQ�WR�VXJJHVW�WKDW�WKH�$FW�FRQIHUV�D�ULJKW�WR
�VXH�RQ�DQ\RQH�VDWLVI\LQJ�WKH�FRQVWLWXWLRQDO�LQMXU\�UHTXLUHPHQW�GH�
�ULYHG�IURP�WKH��FRQWURYHUV\��ODQJXDJH�RI�$UWLFOH�,,,��2Q�WKH�RWKHU
�KDQG��WKH�FRXUW�LV�HPSRZHUHG�WR�GHFODUH�RQO\�WKH��ULJKWV��RI�WKH
��SDUW\�VHHNLQJ�VXFK�GHFODUDWLRQ���DQG�KH�PXVW�EH��LQWHUHVWHG���WKHVH
�WHUPV�VHHP�ERWK�WR�IRUELG�OLWLJDWLRQ�RI�WKLUG�SDUW\�ULJKWV�DEVROXWHO\
�DQG�WR�LPSRVH�DQ�DGGLWLRQDO�DQG�XQIDPLOLDU��LQWHUHVW��UHTXLUHPHQW

�������8�6�&��"������

�������8�6�&��"������
����7KH�SODLQWLIIV�DVNHG�WKH�&RXUW�LQ�:DUWK�WR��GHFODUH��WKH�RUGLQDQFH�LQYDOLG�DQG�LQ�'XNH

�3RZHU�IRU�D��GHFODUDWLRQ��WKDW�WKH�3ULFH�$QGHUVRQ�$FW�ZDV�XQFRQVWLWXWLRQDO������8�6��DW�����
�����8�6��DW����
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�WKDW�JRHV�EH\RQG�WKH�FRQVWLWXWLRQDO�PLQLPXP��)LQDOO\��LQ�DFFRUG
�ZLWK�WKH�SKUDVH��ZLWKLQ�LWV�MXULVGLFWLRQ���WKH�6XSUHPH�&RXUW�KDV
�KHOG�WKDW�WKH�$FW��HQODUJHG�WKH�UDQJH�RI�UHPHGLHV�DYDLODEOH�LQ�WKH
�IHGHUDO�FRXUWV�EXW�GLG�QRW�H[WHQG�WKHLU�MXULVGLFWLRQ�����ZKLOH�VWDQG�
�LQJ�LQ�WKH�QRQFRQVWLWXWLRQDO�VHQVH�LV�QRW�VWULFWO\�VSHDNLQJ�D�MXULVGLF�
�WLRQDO�PDWWHU����D�EULHI�JODQFH�DW�WKH�OHJLVODWLYH�KLVWRU\�VXJJHVWV�WKH
�$FW�ZDV�GHVLJQHG�PHUHO\�WR�DIIHFW�WKH�WLPLQJ�DQG�SDUW\�DOLJQPHQW
�RI�FRQWURYHUVLHV�RWKHUZLVH�OLWLJDEOH����QRW�WR�FRQIHU�VWDQGLQJ�RQ
�DQ\RQH�ZKR�RWKHUZLVH�ZRXOG�EH�ZLWKRXW�LW��,Q�QHLWKHU�:DUWK�QRU
�'XNH�3RZHU�GLG�WKH�&RXUW�DGGUHVV�WKH�TXHVWLRQ�ZKHWKHU�WKH�'HFOD�
�UDWRU\�-XGJPHQW�$FW��XQGHU�ZKLFK�ERWK�VXLWV�ZHUH�HYLGHQWO\
�EURXJKW��JDYH�WKH�SODLQWLIIV�D�ULJKW�WR�VXH�
�,I�QR�VWDWXWH�RU�FRQVWLWXWLRQDO�SURYLVLRQ�DXWKRUL]HG�WKH�SODLQWLIIV
�LQ�:DUWK�RU�'XNH�3RZHU�WR�VXH��WKH�VROH�UHPDLQLQJ�SRVVLELOLW\�LV�WKH
�FRPPRQ�ODZ��,Q�WKH�6WDWHV�WKH�GRFWULQH�WKDW�WKH�LQMXUHG�EHQHILFLDU\
�RI�D�OHJLVODWLYH�HQDFWPHQW�PD\�VXH�ZLWKRXW�VWDWXWRU\�DXWKRUL]DWLRQ
�KDV�DQ�LPSUHVVLYH�SHGLJUHH����6LQFH�WKH�(ULH�GHFLVLRQ�LQWHUSUHWHG�WKH
�UHIHUHQFH�WR�VWDWH��ODZV��LQ�WKH�5XOHV�RI�'HFLVLRQ�$FW���WR�HQFRP�

�SDVV�MXGJH�PDGH�UXOHV����WKH�ODZPDNLQJ�SRZHUV�RI�WKH�IHGHUDO
�FRXUWV�KDYH�EHHQ�VHYHUHO\�OLPLWHG��WKH�H[WHQVLRQ�RI�WKLV�$FW�WR
�HTXLW\�FDVHV�DQG�WKH�UHSHDO�RI�WKH�SURYLVLRQ�WKDW��WKH�IRUPV�DQG
�PRGHV�RI�SURFHHGLQJV�LQ�VXLWV�RI�HTXLW\������VKDOO�EH�DFFRUGLQJ�WR�WKH
�SULQFLSOHV��UXOHV��DQG�XVDJHV�ZKLFK�EHORQJ�WR�FRXUWV�RI�HTXLW\���

����6NHOO\�2LO�&R��Y��3KLOOLSV�3HWUROHXP�&R�������8�6�������������������VXJJHVWLQJ�WKDW
�UHDOLJQPHQW�RI�WKH�SDUWLHV�GLG�QRW�DOORZ�HYDVLRQ�RI�WKH�SULQFLSOH�WKDW�D�FDVH�DULVHV�XQGHU
�IHGHUDO�ODZ�RQO\�LI�WKDW�ODZ�LV�WKH�EDVLV�RI�WKH�SODLQWLII
V�RZQ�FODLP�

����%HOO�Y��+RRG������8�6��������������TXHVWLRQ�ZKHWKHU�YLFWLP�RI�XQODZIXO�VHDUFK�PD\�VXH
�IRU�GDPDJHV�JRHV�WR�PHULWV���*ODGVWRQH��5HDOWRUV�Y��9LOODJH�RI�%HOOZRRG������8�6�����������Q�
������������EHFDXVH�QRW�SURSHUO\�UDLVHG���WKH�TXHVWLRQ�ZKHWKHU�%HOOZRRG�LV�D�
SULYDWH�SHUVRQ

�HQWLWOHG�WR�VXH�XQGHU�"�����LV�QRW�SURSHUO\�EHIRUH�XV���������

�����7KH�SURFHGXUH�KDV�EHHQ�HVSHFLDOO\�XVHIXO�LQ�DYRLGLQJ�WKH�QHFHVVLW\��QRZ�VR�RIWHQ
�SUHVHQW��RI�KDYLQJ�WR�DFW�DW�RQH
V�SHULO�RU�WR�DFW�RQ�RQH
V�RZQ�LQWHUSUHWDWLRQ�RI�KLV�ULJKWV��RU
�DEDQGRQ�RQH
V�ULJKWV�EHFDXVH�RI�D�IHDU�RI�LQFXUULQJ�GDPDJHV���6��5HS��1R����������G�&RQJ��
��G�6HVV�����������

����6HH�5HVWDWHPHQW��7RUWV�"��������������7KH�YLRODWLRQ�RI�D�OHJLVODWLYH�HQDFWPHQW��
�PDNHV�WKH�DFWRU�OLDEOH�IRU�WKH�LQYDVLRQ�RI�DQ�LQWHUHVW�RI�DQRWKHU�LI���D��WKH�LQWHQW�RI�WKH
�HQDFWPHQW�LV�������WR�SURWHFW�WKH�LQWHUHVW�RI�WKH�RWKHU�DV�DQ�LQGLYLGXDO��DQG��E��WKH�LQWHUHVW
�LQYDGHG�LV�RQH�ZKLFK�WKH�HQDFWPHQW�LV�LQWHQGHG�WR�SURWHFW��
�������8�6�&��"��������7KH�ODZV�RI�WKH�VHYHUDO�6WDWHV��H[FHSW�ZKHUH�WKH�&RQVWLWXWLRQ
�RU�WUHDWLHV�RI�WKH�8QLWHG�6WDWHV�RWKHUZLVH�UHTXLUH�RU�SURYLGH��VKDOO�EH�UHJDUGHG�DV�UXOHV�RI
�GHFLVLRQ�LQ�FLYLO�DFWLRQV�LQ�WKH�FRXUWV�RI�WKH�8QLWHG�6WDWHV��LQ�FDVHV�ZKHUH�WKH\�DSSO\��
�&RQWUDU\�WR�SRSXODU�UXPRU��QRWKLQJ�LQ�WKLV�VHFWLRQ�OLPLWV�LWV�DSSOLFDELOLW\�WR�GLYHUVLW\�FDVHV�
����(ULH�5��5��Y��7RPSNLQV������8�6������������
�������8�6�&��"�������������6HH�*XIIH\�Y��6PLWK������8�6������������������KROGLQJ�D
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�VHHP�WR�UHPRYH�WKH�EDVLV�RI�WKH�IRUPHU�SUDFWLFH�RI�GHYHORSLQJ
�MXGJH�PDGH�IHGHUDO�HTXLWDEOH�UHPHGLHV�LQGHSHQGHQW�RI�WKH�LPSOLFD�
�WLRQV�RI�SDUWLFXODU�VWDWXWHV��,Q�DQ\�FDVH��QHLWKHU�LQ�:DUWK�QRU�LQ
�'XNH�3RZHU�GLG�WKH�&RXUW�VXJJHVW�WKDW�IHGHUDO�FRPPRQ�ODZ�JDYH�WKH
�SODLQWLIIV�D�ULJKW�WR�VXH��QRU�GLG�LW�LQYHVWLJDWH��DV�WKH�5XOHV�RI
�'HFLVLRQ�$FW�VHHPV�WR�UHTXLUH�LQ�WKH�DEVHQFH�RI�FRQWUDU\�IHGHUDO
�OHJLVODWLRQ��ZKHWKHU�WKH�ODZ�RI�DQ\�DSSURSULDWH�6WDWH�GLG�VR���
�,Q�VXPPDU\��LW�LV�E\�QR�PHDQV�FOHDU�WKDW�DQ\�ODZ�JDYH�WKH�SODLQ�

�WLIIV�LQ�RXU�WZR�FDVHV�WKH�ULJKW�WR�VXH��\HW�WKH�&RXUW�LQ�'XNH�3RZHU
�XSKHOG�D�VWDWXWH�RQ�LWV�PHULWV��DQG�LQ�:DUWK�RUGHUHG�D�GLVPLVVDO
�SDUWO\�RQ��SUXGHQWLDO��JURXQGV��ZLWKRXW�HYHU�DGGUHVVLQJ�WKH
�WKUHVKROG�TXHVWLRQ��7KHVH�DUH�E\�QR�PHDQV�LVRODWHG�LQVWDQFHV��WKH\
�UHSUHVHQW�W\SLFDO�6XSUHPH�&RXUW�SUDFWLFH��<HW�LI�QR�ODZ�JDYH�WKH
�SODLQWLIIV�WKH�ULJKW�WR�VXH�LQ�'XNH�3RZHU��WKH�&RXUW�KDG�QR�EXVLQHVV
�HQWHUWDLQLQJ�WKH�FDVH��DQG�LI�VRPH�VWDWXWH�RU�FRQVWLWXWLRQDO�SURYLVLRQ
�GLG�DXWKRUL]H�WKH�SODLQWLIIV�WR�VXH�LQ�:DUWK��RQH�PXVW�HFKR�-XVWLFH
�%UHQQDQ
V�GRXEWV�DV�WR�WKH�ULJKW�RI�WKH�&RXUW�WR�LQYRNH�LWV�RZQ
��SUXGHQWLDO��QRWLRQV�WR�UHIXVH�WR�KHDU�WKHP���
�,Q�VKRUW��-XVWLFH�3RZHOO�ZDV�ULJKW�WKDW�WKH�SURSHU�LQTXLU\�LQ
�QRQFRQVWLWXWLRQDO�VWDQGLQJ�FDVHV�LV�ZKHWKHU�WKH�ODZ�JUDQWV�WKH
�SODLQWLIIV��D�ULJKW�WR�MXGLFLDO�UHOLHI���EXW�XQIRUWXQDWHO\�WKH�&RXUW
�IDLOHG�WR�SXUVXH�WKLV�LQTXLU\�HYHQ�LQ�WKH�FDVH�LQ�ZKLFK�LW�ZDV�DQ�
�QRXQFHG���

�IHGHUDO�LQMXQFWLRQ�DYDLODEOH�LQ�D�GLYHUVLW\�FDVH�GHVSLWH�VWDWH�ODZ�OLPLWLQJ�UHOLHI�WR�GDPDJHV��RQ
�WKH�EDVLV�RI�DQ�HDUOLHU�YHUVLRQ�RI�WKLV�SURYLVLRQ�

����$�ULJKW�WR�VXH�XQGHU�VWDWH�ODZ�IRU�YLRODWLRQ�RI�D�IHGHUDO�ULJKW�ZRXOG�QRW��XQGHU�VRPH
�SHUVXDVLYH�GHFLVLRQV��DULVH�XQGHU�IHGHUDO�ODZ��6HH�0RRUH�Y��&KHVDSHDNH�	�2KLR�5\������
�8�6�������������

�����>&@RXUWV�FDQQRW�UHIXVH�WR�KHDU�D�FDVH�RQ�WKH�PHULWV�PHUHO\�EHFDXVH�WKH\�ZRXOG�SUHIHU
�QRW�WR������������8�6��DW������GLVVHQWLQJ�RSLQLRQ���6HH�DOVR�7KHUPWURQ�3URGXFWV��,QF��Y�
�+HUPDQVGRUIHU������8�6��������������,W�LV�WUXH�WKDW�WKH�ZRUG��PD\��LQ�WKH�'HFODUDWRU\
�-XGJPHQW�$FW�KDV�EHHQ�WDNHQ�WR�PDNH�WKH�GHFODUDWRU\�UHPHG\�WR�VRPH�GHJUHH��GLVFUHWLRQ�
�DU\���$��/��0HFKOLQJ�%DUJH�/LQHV��,QF��Y��8QLWHG�6WDWHV������8�6�������������������DQG�WKDW
�VWDWXWHV�DXWKRUL]LQJ�LQMXQFWLYH�UHOLHI�FDQ�EH�FRQVWUXHG�WR�LQFRUSRUDWH�WUDGLWLRQDO�HTXLWDEOH
�OLPLWDWLRQV�VXFK�DV�WKH�QHHG�WR�VKRZ�LUUHSDUDEOH�KDUP��1HLWKHU�:DUWK�QRU�'XNH�3RZHU�
�KRZHYHU��DWWHPSWHG�WR�UHODWH�WKH��SUXGHQWLDO��VWDQGLQJ�OLPLWDWLRQV�WR�WUDGLWLRQDO�HTXLWDEOH
�SULQFLSOHV�RU�WR�OLPLW�WKHP�WR�GHFODUDWRU\�DFWLRQV�

����9LHZV�VLPLODU�LQ�VRPH�UHVSHFWV�WR�WKRVH�KHUH�H[SUHVVHG�FDQ�EH�IRXQG�LQ�$OEHUW��6WDQGLQJ
�WR�&KDOOHQJH�$GPLQLVWUDWLYH�$FWLRQ��$Q�,QDGHTXDWH�6XUURJDWH�IRU�&ODLP�IRU�5HOLHI�����<$/(�/��-�
������������
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