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It is dangerous and destabilizing.
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Just as they did in the infamous Bush v. Gore litigation in 2000, Republican

lawyers are trying to get the Supreme Court to undermine state court rulings

protecting voting rights under state law. Their theory? That state courts, by

relying in part on state constitutions, are wrongly exercising power that belongs

to state legislatures.

This idea that state constitutions are irrelevant, and that all that matters is what

state legislatures say, is preposterous. Yet recent events suggest this

wrongheaded theory may have some traction among the justices.

And this theory has huge consequences. It would mean that many of the

decisions you are reading about, where state judges are applying state

constitutions to protect the right to vote (say, by finding that ballots postmarked

by Election Day will be counted, or that onerous witness requirements will be
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relaxed because of Covid-19) would now be fair game for the Supreme Court to

reverse — even though these decisions are interpretations of state law by state

courts.

So far, partisan attempts to involve the federal judiciary have failed, and rightly

so. Early last week, the Supreme Court rejected an effort by Pennsylvania

Republicans to overturn a Pennsylvania Supreme Court decision that votes

postmarked by Election Day but received a few days later must be counted. The

court deadlocked 4-4, letting the state court decision stand, with Chief Justice

John Roberts joining the court’s three Democratic appointees in voting to leave

undisturbed what the state court had done.

Now the Republican challengers are trying to bring the case back before the

court, hoping to win support from its newest member, Amy Coney Barrett. We

may see a similar push to overturn a second Pennsylvania Supreme Court ruling

issued last Friday, also protecting state voters’ rights — this time to have their

votes counted notwithstanding technical signature glitches in mail-in or

absentee ballots.

Federal courts have no business interfering in state-law matters. As the three of

us wrote back in 2000, the effort of several justices to hijack state law in Bush v.

Gore was a disgrace. These justices asserted that the “Florida Supreme Court’s

interpretation of the Florida election laws impermissibly distorted them beyond

what a fair reading required.” Of course, “fair reading” meant how these justices

read state law, not how Florida’s expert judges saw the matter.

No Supreme Court case before 2000 ever tried this maneuver to upend a

decision by a state court on state law, and in Bush v. Gore itself, only three

justices, led by the chief justice at the time, William Rehnquist, claimed that the

federal Constitution made them the ultimate word on the meaning of state

election codes.
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Until this week, only Justice Clarence Thomas, writing for himself, had ever

invoked any aspect of Bush v. Gore as good law. But on Monday evening,

ominously, Justice Brett Kavanaugh repeatedly endorsed Rehnquist’s Bush v.

Gore concurrence, claiming that the Supreme Court should feel free to second-

guess state court interpretations of state election law whenever presidential

elections are at issue.

“The text of the Constitution requires federal courts to ensure that state courts

do not rewrite state election laws,” he wrote in a footnote to a decision in which

the court refused, 5-3, to extend Wisconsin’s deadline for receiving absentee

ballots to six days after the election.

In fact, this part of Bush v. Gore has already been squarely rejected by a

landmark 2015 case, Arizona Legislature v. Arizona Independent Redistricting

Commission. Writing for the court in one of her greatest opinions, Justice Ruth

Bader Ginsburg — who had emphatically dissented in Bush v. Gore — made

clear that when Article I of the federal Constitution empowers the “legislature”

of each state to regulate various aspects of congressional elections, the word

“legislature” means the lawmaking process set up by a state’s constitution:

Nothing in the federal Constitution, she said, “instructs, nor has this court ever

held, that a state legislature” may regulate “federal elections in defiance of the

provisions of the state’s constitution.”

The same rules for Article I also apply to Article II, which uses virtually identical

language. It too empowers each state “legislature”— this time, to regulate the

manner of picking presidential electors — but it does not empower a state

“legislature” to ignore the state constitution creating that legislature, or the state

supreme court that authoritatively interprets that state constitution.

Thus, when a state court construes a state election statute to align it with a state

constitution’s right-to-vote principles, that state court is doing exactly what the

federal Constitution and binding federal precedent authorize.
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Justice Kavanaugh and the three other justices who wanted to jump into the

Pennsylvania postmark dispute missed all this — a particularly striking lapse

for jurists who say they are guided by the letter and spirit of the Constitution and

by the basic rules of well-settled precedents. Indeed, just last year, the court, in a

major opinion by Chief Justice Roberts, and joined by all the other dissenters in

the Arizona Legislature case, and by Justice Kavanaugh, cited that case and

squarely relied on its key holding.

Allowing federal courts to muck around with state election laws is dangerous

and destabilizing. States generally set uniform rules for federal and state

elections; giving federal courts latitude to topple state rules, but only for federal

elections, eviscerates in-state uniformity.

Does it really make sense that your ballot in Pennsylvania will count for state

elections but not the presidency — or federal House or Senate races, for that

matter — because it arrives on Nov. 5?

Even if state constitutions do not apply of their own force to presidential ballots,

these constitutions apply because state legislatures have chosen to incorporate

them by reference into comprehensive state election codes regulating all

elections in the state — local, state, congressional and presidential. Likewise,

state legislatures have knowingly deputized state courts to oversee all these

elections to ensure conformity with state constitutions.

The federal Constitution is emphatically clear and so is federal precedent. Any

potential Supreme Court ruling to the contrary, especially any ruling with a

partisan alignment, would be a disaster for the court and the country.

One Bush v. Gore is enough.
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