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CASES IN THE SUPREME CQURT

(CONSTITOTIONAL LAY.)
M‘Currocy v. T he'-.Smn-: oF MaRryEAND ef al.

Congress bas power te incorporate a Bank.

The .government of the Umon is a government of the People, it
emanates from them; )ts powers are granted by. them,; ;,and ara to
.he exercxsed directly on them,. and for their benefit. . AR

The government of the Umon, though limited in its powers, is su~.
preme within its sphére of action; and its laws,~when made in pur-.
suance of the constitution, form the supreme law of the land. )

" “There is nothing in .the  Cpustitution of the United States, snmxlar to

" the arhcles of Confederanon, whnch exclude lncldental or unphed:
powers.

- If the ‘end. be legitimate, and within the scope of the constltutlon, all

the means which are appropnate. which are plainly. adapted to that
" end, and whlch are not, prob:blted, may constltutlonally be em-
ployed to carry it into effect. v .

.Fhe power of estabhsbmga ‘corporation is not a distinet soverelgn

power or end of government, but only the means of carrying into
'_etfect other ppwers wluch are soverengn Whenever it becomes an

; ;'appropnate means of exercising any of the powers given by the

- constitution to the government of the Umon, it may be exerclsed
- by that government ;
If 8 certain means to ¢arry u,'nto effoct any of the | powors. expressl,y'
iven by the oonstxtutlon to the government of the Union, ‘be an
approplato measure. not’ prohlbited by.the - constltuuon, the degree
of lts necessxty i8 a question .of leg'lslatxve discretion, not of
The act of the 10th Apnl 1816, c. 44., to ¢ mcorporate the suhscn-'
bers to the Bank of the Umted States,” is alaw made in pursuance
of the conatitution. -

‘The Bank of the United S(atea has, constitutionally, a right to esta-

bhsh its branches or oﬂices of, discount and deposit within any' State._
-The State, within Whlch such branch may ‘be established, cannot,
h without v:olatmg the constnutmn, tax that branch.
The State governments have no- right to tax any of the oonst;tuhonal
- means employed. by the goverment of -the Union to oxecute its co-
stlt_n;ional powers. "
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“The States have no quer, by taxation, or otherﬁise, to retard, im-

pede, burden, or in any manver controul the operations of the con-
stitutional laws enacted by Congress, to carry into eﬂ'ect the powers
vested in the national government.

This pnucx,)le does not extend to a tax paid by the real property of
* ‘the Baok of the United States, in common with the other real
property in a particular Siate, nor to a tax imposed on the proprie-
tary interest which the citizens of that State may hold in this, in-
stitution, in common with- other propert) -of the same descnpuon
'throughout the State.

ERROR to the Court of Appeals of the State of

.Maryland. -

~ This was an- action of debt brought by the de-
fendant in error, John James, who sued as well for
himself as for the State of Maryland, in the County

Court of Baltimore County, in the said State, against

‘the plaintiff in" error, M‘Culloch, to recover certain
penalties under the act of the legislature of Mary-
land, hereafter mentioned.. Judgment being rendered

-against the plaintiff in error, upon the followmg.

statement of facts, agreed and submitted to the
Court by the parties, was affirmed by the Court of
Appeals of the State of Maryland, the highest Court
of law of said State, and the cause was brought,
by writ of error, to this Court.

It is admitted by the parties in this cause, by their
counsel, that there was passed on the 10th day of
April, 1816 by the Congress of the United States,
anact, entltled “an act to incorporate the subscribers
to the Bank of the United States;” and that there
was passed, on the 11thday of February, 1818, by the
General Assembly of Maryland, an act, entltled ‘“an
act to impose a tax on all Banks, or branches thereof
in the State of Maryland, not chartered by the legis-
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lature,” which said acts are made part of this state-
ment, and it is agreed may be read from the statute
books in which' they are respectlvely printed. It is
further admitted, that the President, Directors and
Company of the Bank of the Umted States, incor-
porated by the act of Congress aforesaid, did organ-
ize themselves, and go into full .operation in the City
of Philadelphia, in the State of Pennsylvania, in pur-

'suance of the said act, and that they did on the

day of eighteen hundred and seventeen, es-

" tablish a branch’ of the said Bank or an office of

discount and dep051t in the city of> Baltimore,- in the
state of Maryland, which has from. that time until
the. first day of May, eighteen hundred and eighteen,
ever since transacted and carried on business asa Bank,
or office of discount and deposit, and as a branch of
the said Bank of the United States, by issuing' Bank

_notes and discounting promissory notes, and perform-

ing other operations usual and customary for Banks

_ to do and perform, under the authority and by the di-

rection of the said President, Directors and Co_mpany

“of the Bank of the United Sates, established at Phila-.

delphia ‘as aforesaid. It is further admitted, that the
said President,, Directors and Company of the said
Bank, had no authorlty to establish the said branch,

or Qﬁice of discount and deposit at the city of. Baltl_-_
iriore, from the State of Maryland, otherwise than

“the said State havmg adopted the Constitution of

the United- States and composmg one-of the States
of the Union. It ls'furthe\r admitted, that James
William M¢Culloch, the defendant be]ow, being the

~ cashier of the said branch or office of discount and-
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‘deposit, dld on the several days set’ forth in the de-
glaration in thns ‘cause, issue the said respective Bank
notes therein described, from the said branch, or
office, to a certain George Williams, in the city of
Baltimore, in part payment of a promissory note of
the said Williars, discounted by the said branch or
oﬁ‘ice, which said respective Bank notes were not, nor
was either of them, so issued on stamped paper in the
manner prescribed by the act of Assembly aforesaid.
It is further admitted, that the said President, Direc-
tors and Coinpany of the Bank of the United States,
and the said branch or office of discount and depo-
sit have not, nor has either of them, paid in advance,
or otherwise, the sum of fifteen thousand dollars, te
the Treasurer of the Western shore, for the use of the
State of Maryland, before the issuing of the said notes,
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or any of them, nor since. those periods. And it is -

further admitted, that the Treasurer of the Western
,Shore of Maryland, under the direction of the Go-
vernor and Council of the said State, was ready,
and offered to deliver to the said President, Directors
and Company of the said Bank, and to the said
branch, or office of discount and deposit, stamped
paper of the kind and denomination required and
described in the said act of Assembly.’

The question submitted to.the Court for their-de-

cision in this case, is as to the validity of the said act

of the General Assembly of Maryland, on the ground
of - its being repuvnant to the constitution of “the

United States, and the. act of Congress aforesald or

to one of them. Upon the foregoing statement of -

facts, and the - pleadings in this cause, (all errors in.
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-W.hic,h"ére_} hereby agreed to be mutually released,) if
the Court should be of opinion that the plaintiffs are
entitled to recover, then judgment it_is agreed shall

be entered.for the plaintiffs for twenty-five hundred

dollars, and costs of suit. Bat if the Court should
be of opinion that the plaintiffs are not entitled to
recover upon the statement and pleadings aforesaid,
then judgment of non pros shall be entered, with

:.costs to the defendant.

~Itis ’agreed that either party may appeal from the

" declslon of the County Court, to the Court of Ap-
peals, and’ from_ the decision of the Court of Appeals
. to the Supreme Court of the United States accord-

ing to the modes and usages of law, and have the
same beneﬁt of this statement of facts, in~ the same
manner as could be had if a jury had- been sworn

“and empannelled “g‘ this cause, and a speclal verdict
_brad been found, or these facts had appeared and been

stited in an exception taken to' the opmlon of the

" Court, and the Court’s direction to the jury thereon.

Copy of the Act of the'Leg_islature‘ of the State
of Maryland; referred to-in the preceding statement.

An- Act to impose @ Taz on all Banks or Branches
themqf in the. State of Margland not chartered by
the Legzslature

" zt enacted by the General .Assembl y of Mary-
ltmd That if any Bank has established, or shall
without - authority from the State first had and ob-

-tamed establish any hranch, office -of discount and
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deposit, or office of pay and receipt, in any part of -
this State, it shall not be lawful for the said branch,
office of discount and deposit, or office of pay
-and recelpt to issue notes in any-manner, of any
other denomination than five, ten, twenty, fifty,-one

321

1819.
s
M C lloch

State of Ma-
rylanq

'hundred, five hundred and one-thousand dollars, and -

no note shall be issued except upon stamped paper of

the following denominations; that is to say, every

five dollar note shall be upon a stamp of ten cents ;
every ten dollar note upon a stamp of twenty cents;
every twenty dollar note, upon a stamp of thirty
cents ; every fifty dollar note, upon a stamp of fifty

cents ; every one hundred dollar note, upon a stanip

of one dollar; every five hundred dollar note, upon
a stamp of ten dollars; and. every thousand dollar
note, upon a stamp of twenty dollars; which paper
shall be furnished by the Treasurer of the Western
Shore, under the direction of the Governor and
.Council, to be paid for upon delivery ; Provided al-
ways, That any institution of the above description
may relieve itself from the operation of the provi-
sions aforesaid, by paying annually, in ‘advance, to

the Treasurer of the Western Shore, for the use of

. the State, the sum of fifteen thousand dollars.

« A~d be st enacted, That the President, Cashier,
each of the Directors and Officers of every institu-
tion established, or to be established as aforesaid, of-

fending against the provisions aforesaid, shall for-
ing ag p )

feit a sum of five hundred dollars for each and every
_ offénce, and every person having any agency in cir-
 culating any note aforesaid, not stamped as aforesaid
directed; shall forfeit a sum not exceeding one hun-

Vor. IV. A1
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oo, dred dollars ; every penalty aforesaid to be recovered
'm by. mdmtment or action of debt, in the County :
Statent Ma; Court of the countw where the_offence shall be com-

" ryland.  mitted; one half to the informer, and the other half

‘ to the use of the State.

- And be it enacted, That this act shall be in full
force and effect from and after the first day of May

next,
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very nature of the subject, is absolutely inconsistent
with, and repugnant to, the rightof the United States
to establish a national bank ; if the power of taxation
be applied to the corporate property, or franchise,

~ or property of the bank, and might be applied in
- the same manner, to destroy any other of the’ great

institutions and establishments of the Union, and the
wholz machine of the national government might be
arrested I its motions, by the exertion, in other
cases, of the same power which is here attempted
to be exerted upon- the bank : no other alternative
remains, but for this Court to interpose its authority,
and save the nation from the consequences of this

~ dangercus attempt.

BMarch 1th.

‘Mr. Chief Justice MARSHALL dclivered the opi-

" nion of the Court.

In the case now to be determined, the defendant,
a sovereign State, denies the obligation of a law en-
acted by the legislature of the Union, and the plain-
tiff, on his part, contests the validity of an act which
has been passed by the legislature of that State.
The constitution of our country, in its most interest-
ing and vital parts, is to be considered ; the conflict-
ing powers of the government of the Union and of
its members, as marked in that constitution, are to be
discussed ; and an opinion given, which may essen-
tially influence the great operations of the govern-
ment. No tribunal can approach such a question
without a deep sense of its importance, and of the -
awful responsibility involved in its demsnon. ‘But it
must be decided peacefully, or remain a ‘source of
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hostile legislation, perhaps of hostility of a still more
-serious nature; and if it is to be so decided, by this
tribunal alone can the decision be made. .On the
‘Supreme Court of the United States has the consti-

tution of our country devolved this important duty.’

The first question made in the cause'is, has Con-
gress power to incorporate a bank ? .

It has beentruly said, that thiscan scarcely bé con-
sidered as an open question, entlre]y unpreJudlcecl
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by the former proceedings of the nation respecting

it.  The principle now contested was introduced at
a very early penod of our history, has been récog-
nised by many successive legislatures, and has been
acted upon by the judicial department, in cases of
pecuhar delicacy, as a law of undoubted obligation,

It will not be denied, that a bold and daring usut-
pation might be res1sted, after an acyuiescence stjll

longer and more complete than this. But. it is con-.

ceived that a doubtful question, one on which hu-
man reason may pause, and the human judgment be
suspended, n the decision of which the great prin-

ciples.of liberty are not concerned, -but the respe¢--

tive powers of those who are equally the represen-
tatives of the people areto be adjusted ; if not put at
rest by the practlce of the governmenr ought to re-
ceive a considerable 1mpresmon from that practice.
An exposition of .the constitution, ‘deliberately esta-

blished by legislative acts, on the faith of which an-

immense property has been advam:ed ought not to
‘be lightly dlsregarded

I‘he power now. contested Was exercised by the
ﬁrst Congress, elécted under the present constitution.

" Ver: IV, 51
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The bill for 1ncorporatmg the bank of the Umted
States did not steal upon an unsuspectmg legislature,
and pass unobserved.  Its principle was completely
understood, and was opposed with equal zeal and .
ability. After being resisted, first ir the fair and

open field of- debate, and afterwards in the execu-
tive cabinet, with as much persevering talent as any
measure has ever experienced, and being supported
by arguments which convinced minds as pure and as -
mtelhgent as this country can boast, it became a

law. The original act was permitted to expire ; buta
short. expenence of the embarrassments to which the

refusal to revive it exposed the govemment ‘con-
vinced those who were most, preJudlced against the

“measure of its necessity, and induced the passage of

the present law. It would require no ordinary share

. of intrepidity to assert that a measure adopted under

these circumstances was a_bold and plain usurpation,.
to which the constitution gave no countenance. i
These observations beléng to the cause ; but they
are not made under the impression that were the
question entirely new, the law would be found irre-.
concllable with the constltutmn. ) :
In discussing this question, the . counsel for thcv :

| "State of Maryland have deemed it of some impor-

tance, in the construction of the’ constltutlon, to con-

sider that instrument not as emanatmg from the peo«'
~ ple, but as the act of sovereign and “independent

States. The powes of the’ general government, it

- has been said, are delegated by the States, who alone

are truly sovereign ; -and must be exercised in subore

dination to the States, who alone possess supreme
dominion. '
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It would bhe difficult to sustain this proposition.
The Convention which framed the constitution was
indeed elected by the State législatures. But the
instrument, when it came from their hands, was a
_mere proposal, without obligation, or pretensions to
it. . It was reported to the then existing Congress of
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the United States, with a request that it might « be

submitted to a Convention of Delegates, chosen in

each State by the people thereof, under the recom-

mendation of its Legislature, for their assent and ra-
tification.” This mode of proceeding was adopted ;

and by the Conventlon, by Congress, and by the
State Legislatures, the insttument was submitted to
the people. - They acted upon it in the only manner
in which they can act safely, eﬁ'ectlvely, and wisely,
on such a subject, by assémb’ling in Convention. It
is true, they assembled in their several States—and

where else should they. have assembled ? No political

dreamer was ever wild enough to think of breaking
down ‘the' lines which ‘'separate the States, and of

compounding the American people into one common -

mass. Of consequence, when they act, they act in

their States. But the measures they adopt do not,

. on that account, cease to be the measures of the peo-
ple themselves, or become the measures of the State
governments,

-From these Conventions- the constitution derives
its whole authority. ~ The government proceeds di
rectly from the people ; is  ordained and established

in the name of the p,eoplefg' and is declared to be or--

dained, “ in order to form a more perfect union, esta-
~ blish justice, ensure domestic tranquillity, and secure
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the biessings of Tiberty to themselves and to- their
posterlty The assent of the States, in their sove-

- reign capacity, is implied in calling a Convention,

and thus submitting that_instrument to the peofle.

‘But the people were at perfect liberty to accept- or

reject it ;.and their act was final. It required not
the '\ﬂ‘irmance, and could not be negatived, by the
State. governments. The constitution, when thus
adopted, was of complete obligation; and bound the
State sovereignties.

Tt has been said, that the people had alread y sur<

. rendered all their powers to the State sovereignties, .

and had nothing more to give. But, surely, the

question whether they may resume and modxfy the

- powers granted to - govemment dOBS not remain to

be settled in this country. Much ‘more might the

legitimacy of the general government be doubted, -
‘had it been created by the States. The powers de- -

legated to the State sovereignties were to be exer-

. cised by themselves, not by a distinct and independent

sovereignty, created by themselves. To the forma-

‘tion of a league, such as was the confederatlon, the

_ State sovereignties were certainly competent. But’

when, “in order to form a more perfect union, " gt
was deemed necessary te change thls alhance mto
an eﬂ‘ectlve government, possessm great and sove-

. Teign powers, and acting’ directly on the people; the
: necess1ty of referring it to the people, and of deriv-
_ ing its powers directly from them, was felt and ac- .

,knowledged by all.

"The government of the Umon, then, (Whatever/

) may be the influence of this’ fact on the case,) is, '
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' ernphaﬁcall'y, and truly, a government of the people.
In form and in substance it emanates from them.
Its powers are granted by them, and are to be ex-
ercised directly on them, and for their benefit.

This government is acknowledged by all to be one

of enumerated. powers. - The principle, that it can’

exercise only the powers granted to it, would seem too
apparent to have required to be enforced by all those
arguments which its enlightened friends, while it was

405

-.1819.
L Ve
M‘Culloeh

Ve
State of Ma- -
ryland.

depending before the people, found it necessary to

.urge. That principle is now umversa]ly admitted.
But the question respecting the extent of the powers
actually granted, is perpetually arising, and will pro-

bably continue to arise, as' long as our system shall '

exrst

[n discussing thiese questions, the conﬁxctmg powers
of the general and Statégovernments must be brought
into.view, and the supremacy of their respectlve laws,
when they ate in opposition, must be settled.

- If any one proposmon could command the. univer-
sal assent of mankmd we might expect itawould be .
thls—that the - government of the Union, though

limited in its powers, is supreme within its sphere of

action. ~This would seem to result necessarily from -

_itsnature. "Itis the government of all; its powers

- are delegated by all; it represents all, and acts for .

‘all. Though any one State'may be W1llmg to-con-.
trol its operations, no State is willing to allow others.

to control them. The nation, on those. subJects on -
_.which it can act, must necessanly bind its component 4,

~ parts.  But thls question is not left to mere reason :
the people have, in express terms, deClded it, by say-
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ing, “this constitution, and the laws of the United
States, which shall be made in pursuance thereof,”
% shall be the supreme law of the land,” and by re-
quiring that the members of the State legislatures,
and the officers of the executive and judicial depai-

-ments of the States, shall take the oath of fidelity

" toit.

"The government of the United States, then,
though limited in its powers, is supreme ; and its

Jaws, when made in pursuance of the constitution,

form the supreme law of the land, “any thing in the

~‘constitution or laws of any State to the contrary not-

withstanding.”
Among the enumerated powers, we do not find that

“of establishing a bank or creating a corporation.

But there is no phrase in the instrument which, like

‘the articles of confederation, excludes incidental or

implied powers ; and which requires that every thing
granted shall be expressly and minutely described..

" Even the 10th amendment, which was framed for
" the purpose of quieting the excessive. jealousies

‘which had been excited, omits the word ¢ expressly,”

and declares only that _th_e powers € not delegated to
the United States, nor prohibited to the .States, are
reserved to the States or to the people;” thus leav-
ing the question, whether the particular power which
may become the subject of contest has been. dele~
gated to the one government, or prohibited to the
other, to depend on' a fair construction.of the whole
instrument. The men who drew and adopted this
amendment had. expenenced the embarrassments re-
sulting from the insertion of this word in the articles
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of confederation,. and probably omitted it to avoid ygy9,
‘those embarrassments. = A constitution, to containt m )
an accurate detail of all the subdivisions of which
its great 4pow'er's_ will admit, and of all the means by sf“‘:;:f,i”"
which they may be carried into execution, would
partake of the prolixity of a legal -code, and could
scarcely be embraced by the human mind. It would
probably never be understood by the public. Its na-
ture, therefore, requires, thatonly its great outlines -
should be marked, its important objects designated,
and the minor ingredients which compose those ob-
Jects be deduced from the nature of the objects them-
selves. That this idea was entertamed by the fra- -
mers of the Ameriean constltuuon, is noet only to be .
inferred from the nature of the instrument, but from
the lahguage. Why else. were some of the limita-
tiops,. found in the ninth_section of the Ist article,
introduced? It is also, in some degree, warranted
by their havmg omitted to use any restrictive term
which might prevent its receiving a fair and just in-
terpretation. In ednsidering this question, then, we -
must never forget that 1t is a constztutzon we are ex-.
pounding. - . .
. Although, among the enumerated powers of go- -
vernment, we do not find thé word “bank” or “ in-
-eorporation,” ‘we find the great powers to layand
- collect taxes ; to borrow ‘money ;to regulate com-,'
merce ; to declare and conduct a.war; and to Taise -
and support armies and navies. The sword and the
purse, all the externial. relatlons, and no 1ncons1dera-
ble portion - of the mdustry of the natlon, are en- -
trusted to its government. It can néver be pretended
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that these vast powers draw after them others of in-
ferior importance, merely because they are inferior,
Such an idea can never be advanced. But it may
with great reason be contended, that a goverdment,

entrusted with such ample powers, on the due exe-.

cution of which the happiness and prosperity of the
nation so vitally depends, must also be entrusted with
ample means for their execution. The power be-
ing given, it is the interest of the nation to facilitate
its execution. It can never be their interest, and

‘cannot be presumed to have been their intention, to

clog and embarrass its execution by Wlthholdmg the

‘most appropriate means. 'Ihroughout this vast re-

public, from the St. Croix to the Gulph of Mexico;-
from the Atlantic to the Pucific, revenue Is to be col-
lected and eXpended armies are'to be marched and
supported The exigencies of the nation may re-
quire that the: treasure raised in the north should ‘be'

tranisported to the south, that raised in the east con-
veyed to the west, or that this order should be re-

“versed. Is-that construction of the constitution to be

-preferred which would render these operations diffi-
eult, hazardous, -and expensive? Can we adopt that
*construcnon, (unless the words 1mpenously requife
it,) which would impute to the framers of that in-
.strument, ‘when grantmg these powers for the public

good, the intention of impeding their exercise by
withholding a choice of means?  If; indeed, such be
the mandate of the constltuuon, we' have. only to

“obey ; but that instrument.does not profess to enume-
‘ratethe means by which the powers it confers may be
“executed ; nor doe_s it prohibit the cr‘e,atxonvof a corpo-
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ration, if the existence of such a being be essential
"to the beneficial exercise of those powers. It is,
‘then, the subject of fair inquiry, how far such means
may be employed.

- It is not denied, that the powers given to the go-
vérnment imply the ordinary means of execution.

That, for example, of raising revenue, and applying

it to national purposes, is admitted to imply the
power of conveying money from place to place, as
the exigencies of the nation may require, and of em-
‘ploying the usual means of conveyance. But it is
denied that the government has its choice of means ;
-or, that it may employ the most convenient means,
if, to employ them, it be necessary to erect a corpora-
tion. ‘ _

On what foundation does this argument rest 7 On
this alone: The power of creating a corporation, is
one appertaining to sovereignty, and is not express-
ly conferred on Congress. Thisis true. But all
legislative powers appertain to sovereignty. 'The

original power of giving the law on any subject what-.

ever, is a sovereign power ; and if the government of
the Union is restrained from creating a corporation,
as a means for performing its functions, on the single
reason that the creation of a corporation is an act of
sovereignty ; if the sufficiency of this reason be ac-
“knowledged, there would be some difficulty in sus-
taining the authority of Congress to pass other laws
for the accomplishment of the same objects.

The government which has a right to do an act,
and has imposed on it the duty of performing that
act, must, according to the dictates of reason, be al-

Vor. 1V. 52
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lowed to’ select the means ; and those who contend
that 1t may not select any appropnate means, that one
" particular- mode of effecting the .object is excepted,
take upon: themselves the burden of establishing that

- exceptlon

The creation of a corporatxon, it is said, appertams

to sovereignty. .- This is admitted. But to_ what
- portion of sovereignty. does it appertain ? Does it
~ belong to one more than to.another? . In America,

 the powers of sovereignty are . divided between vthe

~.government. of the Union, and ‘those of ‘the States.

They..are each sovercign, with Lespect to the obJects'
.committed to it, and neither sovereign with respect
to the objects commltted to the other. We cannot

comprehend .- that train of reasoning which would
maintain, that the -extent of power granted by the
people is to be aseertamed not by "the nature and
terms of the grant, but by its date. . qome State
constitutions were formed before, some since that of

“the Umted States. We cannot believe that their re-

lation to each other is in any degree dependent upon

_ thls circumstance. .. Their. respective  powers must,

- we think,be: precisely the same as jif they. had been

-'formed at the same time.. Had they been: formed_

‘at the same. time, and had. the people conferred on

the general government _the: power.. .contained . in.

the constitution, and on the States the” whole. re—'

siduum of power, would it have been asserted that

.the government of the Union was not sovereign with

'__'respect to those obJects whlch were entrusted to it,
in.relation to which- its' laws were dedared to he
'_.SUpreme 2. -If this could” not: have been . asserted we :

caniiot Well comprehend the process of reasomng ',
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which maintains, that a power appertaining to sove-
reignty cannot be connected with that vast portion of
it which is granted to the general government, so far
as it is calculated to subserve the legitimate objects
of that government. The power of creating a cor-
poration, though appertaining to sovereignty, is not,
like the power of making war, or levying taxes, or
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of regulating commerce, a great substantive and in- -

dependent power, which cannot be ‘implied as inci-
dental to other powers, or. used as a means of exe-

cuting them. It is never the end for which other

powers are exercised, but a means by which other
objects are accomplished. No contributions are
made to charity for the sake of an incorporation,
but a corporation is created to. administer the chari-
ty ; no'seminary of learning is instituted in order to
bé incorporated, but the corporate character is con-
ferred to subserve the purposes of education. No
city was ever built with the sole object of being in-
corporated, but'is incorporated as affording the best
means of ‘being well governed.- The power of cre-
ating a corporation is never used for its own sake,
butt for the'purpose of effecting something else. . No
sufficient reason is, therefore, perceived, why it may
not pass as’incidental to those powers which are ex-
pressly glven, if it be adlrect mode of executing
them.

But the * constitution of the United States has. _not
left the ngh_t of Congress to employ the necessary

means, for the execution of the powers conferred on.

the government, to general reasoning. To its enu-
meration of powers is added that of making all
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laws which shall be necessary and proper, for carry-
ing into -execution the foregoing powers, and all
other powers vested by this constitution, in the go-
vernment of the United States, or in any department
thereof.’ ”

The counsel for the State of Maryland have urged
various arguments, to prove that this clause, though

" in terms a grant of power, is not so in eﬂ'ect but is

really restrictive’ of the general right, Wthh might
otherwise be implied, of selecting means for execut- -
ing the enumerated powers. |

In support of this proposition, they have found it
necessary to contend, that this clause was inserted
for the purpose of conferting on Congress the power
of making laws. That, without it, doubts might be
entertained, whether Congress could exercwe its pow-
ers in the form of legislation.

But could this be the object for .which it was in-
serted ? A government-is created by the people, hav-
ing legislative, executive, anc judicial powers. Its’
legislative powers are vested in a Congress, which is
to consist of a Senate and [House of Representatives.

‘Each house may determine the rule of its proceed- -
ings; and it is declared that every bill which shall-
‘have passed both. houses, shall, before it becomes a
‘law, be presented -to the Premdent of the United .

States. -‘The 7th section describes the course of pro-

ceedings, by which a bill shall become -a law; and, - -

then, the 8th section enumerates the powers of Con-‘

* gress.. Could it be necessary. to say, that a legisla--

‘ture should ‘exercise legislative powers, in the shape

of leglslauonP “After allowing each house to. pre-
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scribe its own course of proceeding, after describing
the manner in which a bill should become a law,
would it have entered into the mind of a single mem-
ber of the Convention, that an express power to make

laws was necessary to enable the legislature to make,

them? That a leglslature, endowed with legislative
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powers, can legislate, is a proposition too self-evxdent :

to have been questioned.-

, But the argument on which most reliance is

placed, is drawn from the peculiar language of this
clause. ~ Congress is not empowered by it to make
all laws, which may have relation to the powess con-
" ferred on the government, but such only as may be
“ necessary and proper” for carrying them inte cxe-
cution. The word * necessary,” is considered as ccu. -
trolling the whole sentence, and as li+ ".ing the right
. to pass laws for.the éxecution of the granted powers,
to such as are indispensable, and without which the
power would be nugatory. . That it excludes the
choice of means, and leaves to Congress, in each
case, that only which is most direct and simple.
Is it true, that this is the sense in which the word
« necessary” is always used ? .Does it always import
*an absolute physical necessity, so strong, that cne
thing, to which another may be termed necessary,
cannot exist without that other? We think it does
not. If reference be had to its use, in -the commen

affairs of the world, or in approved authors, we find

that it frequently imports no more than. that one thing
is convenient, or useful, or essential to another. 'I'o
“ employ the means necessary to an end, is generally
- understood. as employing any means- calculated to
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produce the end, and not as being confined to those
single- means, without which the end would be en-
tirely unattainable. Such is the character: of human
language, that no word conveys to the mind, in all
situations, one single definite idea ; and nothmg is
more common than to use words in a ﬁguratlve
sense. Almost all compositions contain words, which,
taken'in their rigqr()u's sense, would convey a mean-
mg different from that which -is obviously intended.
It is essential to just constructxon, ‘that ‘many words
which import somethmg excessive, should be under-
stood in a more mmgated sense—in that sense which
common usage Jusnﬁes. The word “ necessary” is
.of this description. It has not a fixed character pe-
culiar to itself. It admits of all degrees of compari-
'son ; and is often connected with other words, which
increase or diminish the i impression the. mind receives’
of the urgency i it imports. - ‘A thing may be neces-
sary, very necessary, absolutely or indispensably ne-
cessary.  To no mind would the same idea be con-
veyed, by these several phrases. 'This comment on
the word is well illustrated, by the passage -cited at-
‘the bar, from the lOth section of the 1st article of the
_constitution. It is, we think, 1mpossxble to compare
the: sentence which prohlblts a State from laymg

* %imposts, or duties’ on 1mports or exports, except

‘what may be absolutely necessary for executmg s
inspection laws,” with that which -authorizes Con-
gress “to make all laws which shall be necessary and
"proper for carrying into execution” the powers of the .
general government, thhout feelmg a conv1ct10n‘
that the convention understood itself to change ma-
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terially the meaning of the word « necessary,” by
prefixing the word absolutely " This word, then,
like others, is used in various senses; and, in its

construction, the subject, the context, the intention -
of ‘the person using them, are all to be taken into

view.

~ Let this be done in the case under consideration.
"The subject’is the execution of those great powers
on which the welfare of a nation essentially depends.
It must have been the intention of those who gave
‘these powers, to insure, as far as human prudence
could insure, their beneficial execution. This could
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nvt be done by confiding the choice of means to such

narrow limits as not to leave it in the power of Con-
gress to adopt any which might be. approprlate, and
which were conducive to the end. This provision is
made in a constitution intended to endure for ages.
to come, and, ‘consequently, to be adapted to the va-
rious crises of ‘human aﬁ}ms. To have prescnbed
the means by which government should, in all fu-
ture time, execute .its powers, would have been to
change entlrely, the character of the instrument,

and give it the properties of a legal code. It would
have heen an unwise attempt to provide, by immuta-
ble. rules, for exigencies which, if foreseen at all,
must - have been seen dimly, and whlch can be best -
provided  for as they occur.” To have declared that
the best means shall not be used, but those alone
without which -the power given would be nugatory,
would -have been to deprive the legislature of the
capaclty to avail itself of experience, to exercise its
reason, and to accommodate its legislation to circum-



416
1819.
w~
M¢Culloch

v.
State of Ma-.

ryland,

CASES IN THE SUPREME COURT

stances. 'If we apply this prinéiple- of construction
to any of the powers of the government, we shall
find it so pernicious in its operation that we shall be
compelled to discard it. The powers vested in Con-
gress may certainly be carried into execution, with-
out prescribing an oath of office. The power to
exact this security for the faithful performance of

~duty, is not given, nor is it indispensably necessary.

‘The different departments may be established ; taxes
may be imposed and collected ; armies and navies'
may be raised and mamt'nned and ‘money may be
borrowed, without requiring- an oath of office: It
might be arvued with as much plausibility as other
incidental powers have .beAen assailed, that the Con-
vention was not unmindful of this subject. The
oath which mig,h't be exacted—that of fidelity to the
constitution—is prescribed, and no other can be re--
quired. Yet, he would be charged with insanity
who should contend, that the legislature might not

‘superadd, to the oath directed by .the constitution,

such other .oath of office as ité' wisdom m‘ight

suggest..

So, with respect to the whole penal code of the
United States : whence arises .the . power to punlsh
in cases not prescribed by the constitution? All ad-
mit that,the government may, legitimately, punish.
any violation. of its laws; and yet, this is not among
the enumerated. powers of Congress. The right to
cnforce the observance of law, by punishing its.in-
fractlon, might be denied with the. more plausibility,
because it .is expressly given in some cases. .Con-

gress is empowered  to provide for the punishment.
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of counterfeiting the securities and curreit coin of 1819
the United States,” and “ to define and punish pira- m -
cies and felonies committed on.the high seas, and State of Ma-
offences against the law of nations.” The several ~ ryland. .
powers of Congress may exist, in a very imperfeet
state to be sure, but they may exist and be carried
into executicn, although no purishment should-be in-
flicted in cases where the right to punish is not ex-
pressly given.
'Take, for example, the power “to establish post
offices and post roads.” This power is executed by
the single act of making the establishment. But,
from this has been ipferred the power and duty of
carrying the mail along the post road, froi one post
office to another. And, from this implied power,
has again been inferred the right to.punish those
who steal letters from the post office, or rob the mail.
It may be said, with some plausibility, that the right
to carry the mail, and to punish those who rob it, is
not indispensably necessary to the establishment of
a post ofiicc and post road. This right is indeed es-
sential to the beneficial exercise of the power, but
not indispensably necessary to its existence. So, of
the punishmeat of the erimes of stealing or falsify-
ing a record or process of a Court of the United
States, or of perjury in such Court. To punish these
offences is certainly conducive to the due administra=
tion of justice. But courts may exist, and may de-
cide the causes brought before them, though such
crimes escape punishment.
The baneful influence of this narrow construction
on all the operatians of the government, and the ab-

Vor. IV. 53
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. solute’ rmpracncablhty of mamtammg it without reti-

dermg the government mcompetent to its great ob-
Jects, mlght be illustrated by numerous examples .
drawn from the constitution, and from our Jaws. 'The
good sense of the public has. pronounced, ‘without
hesitation, that the power. ‘of punishment appertains

to soverelgnty, and may be exercised whenever the

sovereign has a right to act, as incidental to his con-
stitutional powers. It is a means for carrying into

" execution all sovereign powers, ‘and may be used,

although not mdlepensably necessary. Itis a rrght
incidental to the power, and conducwe to its beneﬁ—
c1a1 exercise. '

* If this limited construction of the word neces-
sary” must be abandoned in order to punish, whence

- is derived the rule which would reinstate it, when the

government-would carry its powers into’ execution
by means not vindictive in ‘their nature? If the

‘word ¢ necessary” means ¢ needful,”” ¢ requisite,”
¢ essential,” ¢ conducive to,” in order to let in the

power of punishment for the infraction of law ; why
is it not equally comprehensive when required to au--
thorize the use of means which facilitate the execu-
tion of the powers of government w1thout the inflic-
tion of punishment?”

- In ascertaining the sense in which the word “pe<’

~cessary” is used in this clause of the constitution, we
" may dertve some aid from that with which it is asso-

ciated. Congress shall have power *to make all;
laws which shall be necessary and proper to carry
into ‘execution” the powers of the government. - If

~ the word « necessary” was used in that strict and ri-
- gorous sense for which the counsel for the State of
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Maryland contend,it would be an extraordinary de-
_partare from the usual course of 4th'e human mind, as
exhibited in composition, to add' a-word, the only
possible effect of which is to qualify that strict and
rigorous Ineaning ; to present to-the mind the idea of
some choice. of means of legislation not straitened
and compressed within the narrow limits for which
gentlemen contend.

But the argument which most conclusively demon-
stratés the error of the construction contended for by
the counsel for the State of Maryland, is founded on
the intention of the Convention, as manifested in the
whole clause. To waste time and argument in
proving that, without it, Congress might carry its
powers into execution, would" be not much less idle
than to ‘hold a lighted taper to the sun. . As little
can it be required to prove, that in the absence of
this clause, Congress would have some choice of
means. That it might employ those which, in its
judgment, would most advantageously effect the ob-
ject to be accomplished. ‘That any means adapted
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to the end, any means which tended directly to the

execution of the constitutional powers of the govern-
ment, were in themselves constitutional. This clause,
ad construed by the State of Maryland, would abridge,
and almost annihilate this useful and necessary right
of the legislature to select its means. That this could-
not be intended, is, we should think, had it not been
already controverted, too apparent for controversy.
We think so for the following reasons : -

Ist. 'The clause is placed among -the powers of
Congress, not among the limitations on those powers.
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2nd. Its terms purport to enlarge, not to diminish
the powers vested in the government. It purports to
be an additional power, not a restriction on those al-

-ready granted. No reason has been, or can be as-

signed for thus concealing an intention to narrow the
discretion of the national legislature under words

~ which purport to enlarge it. The framers of the

constitution wished its adoption, and well knew that
it would be endangered by its strength, not by its.

‘weakness. Had they been capable of using lan-

guage which would convey to the eye one idea, and !
after deep reflection, impress on the mind 'mother,
they would rather have disguised the grant of power,
than its limitation. If, then, their intention had been,
by this clause, to restrain tHe free use of means which
might otherwise have bLeen implied, that intention
would have been inserted in another place, and would
have been expressed in terms resembling these. “In
carrying into execution the foregoing powers, and all
others,” &c. “ no laws shall be passed but such as
are necessary and proper.” Had the intention been
to make this clause restrictive, it would unquestion-

ably have been so in form as well as in effect.

The result of the most careful and attentive con-
sideration bestowed upen this clause is, that if it does
not enlarge, it cannot be’ construed to restrain the
powers of Congress, or to impair the right of the le-
gislature to exercise its best judgment in the selec-
tion of measures to carry into execution the consti-
tutional powers of the government. If no other mo-
tive forits insertion can be suggested, a sufficient one

.is found in the desire to remove all doubts respecting
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the right to legislate on that vast mass of incidental

powers which must be involved in the constitution,
if that instrument be not a splendid bauble.

We admit, as all must admit, that the powers of 5

the government are limited, and that its Jimits are not
to be transcended. But wé think the sound con-
stiuction of the constitution must allow-to the na-
tional legislature that discretion, with respect to the

weans by which the powers it confers are to be.car-

ried into execation, which will enable that body to
perform the high duties assigned to it, in the man-
ner most beneficial to the people.  Let the end be
legitimate, let it be within the scope of the consti-
tution, ‘and all means which are appropriate; which

are plainly adapted to that end, which are not pro-~

hibited, but consist with the letter and spirit of the
constitution, are constitutional.
'That a corporation must be considered as a means

421
-1819.
M¢Culloch

v.
ate of Ma-
ryland. -

not less usual, not of hloher dignity, not more re-

uiring a particular s GCIﬁCdtlon than -other means
q 124 ! ’ ’

has been sufficiently proved. If we look to the-

origin of corporations, to the manner in which they
have been framed in that government from which
we have derived most of our legal principles,and

idéas, or to the uses to which they have been ap-
plied, we find no reason to suppose that-a constitu-,

tion, omitting, and wisely omitting, to enumerate
all the means for carrying into execution the great

powers vested in government, ought to have spe-

cified this. Had it been intended  to grant this
power as one which should be distinct and inde-
pendent, to be exercised in any case whatever, it
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would have found a place among the enumerated
powers of the government. But being considered
merely as-a means, to be employed only for the pur-
pose of carrying into execution the given powers,
there could be. no motive for partlcularly mentxon-
ing it.

The propriety of this remark would seem to be
genera]ly acknowledged by the umversal acquies--
cence in the construction which has been uniformly
‘put on the 3rd sectxon of the 4th article of the con-
stitution. The power to « make' all needful rules
and regulations respecting the tetritory or other pro-

* perty belonging to the United States,” is not more

comprehensive, than the power “to make all laws
which shall be necessary and proper for carrying into
execution” the powers of the government. Yet all
admit the constitutionality of a tel‘l‘ltOI‘ldl govern-
ment, which is a corporate body.

If a corporation may be employed indiscriminately
with other means to carry into execution the powers
of the government, no particular reason can be as-
signed for excluding the use of a bank, if required
for its fiscal operations. 'Touse one, must be within
~the discretion of Congress, if it be an appropriate
mode, of executmg the powers of government.
That it is a convenient, a useful, and essential instru-
ment in the prosecution of its ﬁsc1] operations, is not

. now-a subject of controversy. All those who have

been concerned in the administration of our finances,
have concurred in representing its importance and
necessity; and so strongly have they been-felt, that
statesmen of the first class, whose previous opiniens
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‘against it had been confirmed by évery circumstance
which can fix the human judgment, have yielded
those opinions to the exigencies of the nation.” Un-
der the confederation, Congress, justifying the mea-
sure by its necessity, transcended perhaps its powers
to obtain the advantage of a-bank ; and our own le-
gislation attests the universal convictidn of the atility..
of this measure. - The time has passed away when
it can be necessary to enter-into any discussion in
order to prove the importance of this instrument, as a

means to effect the legitimate objects of the govern-:

. meiit.
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But, were ifs necessny less app'\rent none can

deny its being an appropriate measure ; and if it is,
the degree of its necessity, as has been very justly
observed, is to be discussed in another place.. Should
Congress, in the execution of its powers, adopt mea-
sures which are prohlbned by the constitution; or
should Congless, under the -pretext of executing its
powers, pass laws for the accomplishment of objects
.ot entrusted - to the government ;. it would become
the p'unful duty of this tribunal, should a case re-
quiring such a decision -como before it, to say.that’
such an act was not thelaw of the land. But.where
thé law is not prohibited, and is really calculated to
effect any of the objects entrusted to the govern-

ment, to undmtake here to" inquire intc. the degree
of its necessity, would: be to pass. the line which cir-
eumscribes the judicial department and to tread on
legislative ground. ThlS court disclaims all preten-
* sions to such a vower.
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‘After this declaration, it can scarcely be necessary
to say, that the existence of State banks can have no
possible influence on the qoestion. No trace is to be
found in the constitution of an intention to create a de-
pendence of the government of the Union on those
of the States, for the execution of the great powers
assigned to it. Its means are adequate to its ends;
and on those means alone was it expected to rely
for the accomplishment of its ends. To impose on
it thé necessity of resorting to means which it can-
not control,- which another government may furnish
or withhold, would render its course precarious, the
result of its measures uncertain, and create a depen-
dence on other governments, which might disappoint
its most important designs, and is incompatible with
the language of the constitution. But were it
otherwise, the choice of means implies a right to
choose a national bank in preference to State banks,
and Congress alone can make the election.

After the most deliberate consideration, it is the
unanimous and decided opinion of this Court, that
the act to incorporate the Bank of the United States
is a law made in pursuance of the constitution, and
is a part of the supreme law of the land.

‘The branches, proceeding from the same stock,
and being conducive to the complete accomplishment
of the object, are equally constitutional. "It would
have been unwise to locate them in the charter, and
it would be unnecessarily inconvenient.to employ the
legislative power in making those subordinate arrange-

_ments. The great duties of the bank are prescribed ;

those duties require branches; and the bank itself
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may, we think, be safely trusted with the selection 1819, .
of places where those branches shall be fixed ; re- 'm
serving always to the government the right to require _ * v.
that a branch shall be located where it may be_Sl:;‘iao:dlfh-
deemed necessary.

It being the opinion of the Court, that the act in-
corporating the bank is constitutional ; and that the-
power of establishing a branch in the State of Mary-
land wight be properly exercised by the bank itself,
we proceed to inquire—

2. Whether the State of Maryland may, thhout
violating the constltutlon, tax that branch?

That the power of taxation is one of vital impor-
tance ; that it is retained by the States; that it is
not abrldged by the grant of a similar power to the
government of the Union ; that it is to be concur-
rently exercised by the two governments : are truths
which have never been denied. But, such is the
paramount character of the constitution, that its ca-
pacity to withdraw any subject from the action of
even this power, is admitted. The States are ex-
pressly forbidden to lay any duties on imports or ex-
ports, except what may be absolutely necessary for
executing their inspection laws. ‘If. the obligation
of this prohibition must be conceded—if it may re-
strain a State from the exercise of its taxing power
on imports and exports; the same paramount cha-
racter would seem to restrain, as it certainly may
restrain, a State from such other exercise of this
power, as is in its nature incompatible with, and re-
pugnant to, the constitutional laws of the Union.
A law, absolutely repugnant to another, as entirely

Vor. 1V, 54
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repeals that other as if express terms of repeal were
used. ' | ;
On this ground the counsel for the bank ‘place its
claim to be exempted from the power of a State to
tax its operations. There is no express provision for
the case, but the claim has been sustained on a prin-
ciple which so entirely pervades the -constitution, is
so intermixed with the materials which compose it,
so interwoven with its web, so blended with its tex-
ture, asto be incapable of being- separated from it,
without rending it into shreds.

"This great plmmple is, that. the constitution and
the laws made iri pursuance thereof are supreme ;-
that they control the constitution and laws of the re-
spective States, and cannot be controlled by them.

- From this, which may be almost termed an axiom,

other propositions are deduced as corollaries, on the

. truth” or error of which, and on their application

to this- case, the cause has been supposed to de- .

-pend. - These are, Ist. that a power to create im-

~plies ‘a power to preserve. 2nd. That a power to
. destroy, if wielded by a different hand, is hostile
to, and incompatible with these powers to create and
to preserve. 3d. That where this repugnancy ex-
ists, that authority which is supreme must ‘control,
not yield to that over which it is supreme.

I‘hese propositions, ds abstract truths, would, per-'.'
-haps, néver be controverted. © Their application to
this ‘case, however, has been - denied ; and, both in
maintaining the affirmative and the negative, a splen-
dor of eloguence, and strength. of argument, sel-,
dom, if ever, surpassed have been dlsplayed
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‘The power of Congress to create, and of course -

to continue, the bank, was the subject of the pre-
ceding part-of this opinion; and is no longer to be
considered as questionable.

_ That the power of taxing it by the States may be

exercised so as to destroy it, is.too obvious to be de-

nied.. But taxation is said to be an absolute power,

which acknowledges no other limitsthan those ex-
pressly prescribed in the constitution, and like so-
“vereign power of every other description, is trusted
to the discretion of those who useit. But the very
terms of this argument admit that the sovereignty of
the State, in the article of taxation itself, is subor-
. dinate to, and may be controlled by the constitution of
the United States. How far it has been controlled
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by that instrument must be a question of construc- -

tion. - In making this construction, no principle not
declared, can be admissable, which would defeat
the legitimate operations of a supreme government.
It is of the very essence of supremacy to remove all
obstacles to its action within its own sphere, and so

to modify every power vested in subordinate govern-.

ments, as to exempt its own operations from their
" own influence. - This eéffect need not be stated in
‘terms. It is so.involved in the declaration of supre-
macy, o necessarlly lmphed in it, that the expres-
sion of it could not make it more certain. We must,

therefore, keep it in view while.construing the con- -

stitation.

The argument on the part of the State of Mafy’--

land, is, not that the States may directly resist a
law-of Congress, but that they may exercise their
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acknowledged powers upon it, and that the consti-
tution leaves them this right in the confidence that
they will not abuse it.

Before we proceed to examine this argument, and”
to subject it to the test of the constitution, we must
be permitted to bestow a few considerations on the
nature and extent of this original right” of taxation,
which is acknowledged to remain with the States.
It is admitted that the power of taxing the people
and their property is essential to the very existence
of government, and may be legitimately exercised
on the objects to which it is applicable, to the utmost
extent to which the government may chuse to carry
it. The only security against ‘the abuse of this
power, is found in the structure of the government
itself. In imposing a tax the législature acts upon
its constituents. 'This is in general a sufficient se-
curity against erroneous and oppressive taxation.

The people of a State, therefore, give to their go-
vernment a right of taxing themselves and their pro-
perty, and as the exigencies of government cannot
be limited, they prescribe no limits to the exercise of -
this right, resting confidently on the interest of the
legislator, and on the influence of the constituents
over their representative, to guard them against its
abuse. But the means employed by the government
of the Union have no such security, nor is the right
of a State to tax them sustained by the same theory.

‘Those means are not given by the people of a par-

ticular State, not given by the constituents of the le-
gislature, which claim the right to tax them, but by
the people of all the States, They are given by all,
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for the benefit of all—and upon theory, should be
.subjected to that government only which belongs
to all.

* It may be objected to this deﬁmtlon, that the power
of taxation is not confined to the people and property
of a State. It may be exercised upon every ob-
ject brought within its jurisdiction.

Thisis true. But to what source do we trace this
right? Itis obvious, that it is an incident.of sove-
reignty, and is co-extensive with that to which it is
an incident.  All subjects over which the sovereign
power of a State extends, are objects of taxation;
but those over which it does not extend, are, upon
the soundest principles, exempt from taxation. This
proposition may almost be pronounced self-evident.
~ The sovereignty of a State extends to every thing
which exists by its own authority, or is introduced

by its permission ; but does it extend to those means:

which are employed by Congress to carry into exe-
cution powers conferred on that body by the people

of the United States? We think it demonstrable’

that it does not. © Those powers are not given by the

people of a single State. They are given by the-

people of the United States, to a government whose
laws, made in pursuance of the constitution, are de-
clared to be supreme. = Consequently, the people of
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a'single State cannot confer a soverelgnty which will -

extend over them.

If we measure the power of taxation residing in
a State, by the extent of sovereignty which the peo-
ple of asingle State possess, and can confer on its
government, we have an intelligible standard, appli-
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cable to every case to which the power may be ap-

- plied. - We have a prmcxple which leaves the power

of taxing the people and property of a State unim-
paired; which leaves to a State the command of all
its resources, and which places beyond its reach, all
those powers which are conferred by the people of
the Umted States on the government of the Union,
and all those means which are given for the purpose
of carrying those powers into execution. We have
a principle which is safe for the States, and safe .for
the Union. We are relieved, as we ought to be,
from clashmv sovereignty ; from interfering powers ;
from a repugnancy between a right in one government
to pull down what there is an acknowledged right in.

“another to build up ; from the mcompatlblhty of a

right in one government to destroy what there is a’

" right in another to preserve. We are not driven to

the perplexing inquiry, so unfit for the judicial de-
partment, what degree of taxation is the legitimate
use, and what degree may amount to the abuse of
the power. The attempt to use it on the means em-
ployed by the government of the Union, in pursu-
ance of the constitution, is itself an abuse, because it

"is the usurpation of a power which the people of a_

single State cannot give.

We find, then, on just theory, a total failure of this
original right to tax the means employed by the go-
vernment of the Union, for the execution of its pow-
ers. The right never existed, and the question whe-

- ther it has been surrendered, cannot arise.

But, waiving this theory for the present, letus re-
sume the inquiry, whether this power can be exercised
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Dy the respective States, consistently with a fair con-

struction of the constitution ?
- That the power to tax involves the power to de-
stroy ; that the power to destroy may defeat and ren-
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der useless the power to create ; that there is a plain -

repugnance, in conferring on one government a pow-
er to control the constitutional measures of another,
- which-other, with respect to those very measures, is
declared to be supreme over that which exerts the

control, are propositions not to be denied. But all

inconsistencies are to be reconciled by the magic of

the word CONFIDENCE. Taxation, it is said, does

not necessarily and unavoidably destroy. ' To carry it
to the excess of destruction would be an abuse, to pre-
sume which, would banish that confidence which ‘is
essential to all government. ’

But is this a case .of confidence? Would the

people of .any one State trust those of another '

with a ‘power : to control the most insignificant.

.operations of their State government? We know

they would not. Why, then, should" we suppose.

that the people of any one State should be wil-
ling to trust those of another with a power to control
the operations of a government to which they have
confided their most important and most valuable in-
terests? In the legislature of the Union alone, are all

represented. 'The legislature of the Union alone,.

therefore, cain be trusted by the people with the'pow—
_er of” controllmg measures which concern all, in" “the

confidence that it will not be abused. This, then, is

not a case of confidence, and we must eonsxder it as
it really is. -
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If we apply the principle for which the State of
Maryland contends, to the constitution generally, we
shall find it capable of changing totally the character

of that instrument. We shall find it capable of ar-

resting all the measures of the government, and of
prostrating it at the foot of the States. The Ameri-
can people have declared their constitution, and the
laws made in pursuance thereof, to be supreme ; but
this principle would transfer the supremacy, in fact,
to the States. -

If the States may tax one instrument, employed by
the government in the execution of its powers, they
may tax any and every éther instrument. They

‘may tax the mail ; they may tax the mint; they may

tax patent rights; they may tax the papers of the
custom-house ; they may tax judicial process; they
may tax all the means employed by the government,
to an excess which would defeat all the ends of go-
vernment. This was not intended by the American
people. 'They did not design to make their govern-
ment dependent on the States.

Gentlemen say, they do not claim the right to
extend State taxation to these objects. They limit
their pretensions to property. But on what principle
is this distinction made ? Those who make it have
furnished né reason for it, and the principle for which
they contend denies it. They contend that the power
of taxation has no other limit than is found in the
10th section of the 1Ist article of the constitution;
that, with respect to every thing else, the power of
the States is supreme, and admits of no control. If
this be true, the distinction between property and
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other subjects to which the power of taxation is ap-
plicable, is merely arbitrary, and can never be sus-
tained. This is not all. If the controling power of
the States be established ; if their supremacy as to
taxation be atknowledged ; what is to restrain their
exercising this control in any shape they may please
togiveit? Their sovereignty is not confined to tax-
“ation. That is not the only mode in which it might
be displayed. The question is, in truth, a question

of supremacy; and if the right of the States to tax.

the means employed by the general government be

conceded, the .declaration that the constitution, and"

~ the laws made in pursuance‘ thereof, shall be the su-
preme Jaw of the ldnd is-empty and _unmeaning de-
clamation. :

- In the course of the argument, the Federalist has
been quoted ; and the opinions expressed by the au-
thors of that work have been justly supposed to be
entitled to great respect in' expounding the constitu-
tion. No tribute can be paid to them which exceeds
their merit; but in applymg their opuuons to the
cases whlch may arise in the progress of our govern-
ment, a right to judge of their correctness must be
retained ; and, to understand the argument, we must
examine the proposition it maintains, and the objec-
tions against which it is directed. The subject of
those numbers, from which passages have been cited,
is the unlimited power of taxation which is vested in
the general government. . The obJectlon to this un-
llmnted power, which the argument*seeks to remove,
is stated with fullness and clearness. Itis,  thatan

indefinite power .of taxation in the Tatter (the -go-.

Vor. 1V, » . b5
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vernment of the Union) might, and probably. would;

in time, deprive the former (the government of the
States) of the means of providing for -their own ne-
cessities ; and would subject them entirely to the
mercy of the national legislature. As the laws.of
the Union are to become the supreme law of the
land; as.it is to have power to pass all laws that
may be necessary for’ carrymo into' execution the:
authorities with which it is proposed to vest it; the
national government might at any time abohsh the
taxes imposed for State .objects, upon the pretence
of an interference with its own. It might allege
a necessity for doing this, in order to give eflicacy

‘to _the national revenues; and thus all the re-

sources of taxation might, by degrees, become the

‘subjects of. federal monopoly, to the entire exclusion
and destruction of the State governments.”

" The objections to-the constitution which are no-
ticed in these numbers, were ‘to the undefined power
of the government'to tax, not to the incidental privi-
lege of exempting its own measures from State tax-

ation, , The . consequences apprebended from this

undeﬁned power were, that it would absorb-all the
objects of taxation, ¢ to the exc.usnon and destruc-
tion of the State governments.” " The arguments of

‘the Federalist are intended to prove the - fallacy of

these apprehensmns not to prove. that the govern-
ment was mcapable of executing any of its powers,

“without exposing the means it employed to the em-

* barrassments of State taxation. Argutnents. urged
. against. these objections, and- these -apprehensions, -

‘are to be uniderstood as relating to ‘the points. they
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mean to prove. Had the authors of those excel-
lent. essays been asked, whether they contended
for that- construction of the constitution, which
would place within, the reach of the States those
measures which the government might adopt for

m .
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the execution of its powers; no man, who has.

read their instructive pages, will hesitate to admit,
that their answer must have been in the negative. -

. It has also been insisted, that, as the power of tax- -

ation in the general and State governments is ac-

knowledged to be concurrent, every argument, which

would sustain: the right of the general government

to tax banks chartered by the States, will equally sus- '

tain the right of the States to tax-banks chartered .

by the general government.
But the two cases are not on the same reason.

The people of all the States have created the gene-

ral government, and hawe conferred upon it the ge-
neral power of taxation. The people of all the
States, and the States themselves, are represented:in
Congress, : and by their representatives, exercise this
power. When they ‘tax the chartered institutions of.
 the- States, they; tax, thelr constituents ;, and these
taxes must be uniform. But, when a State taxes
the - operations “of "the government of the 'United
States, it acts upon,institutions created, not by their
own ' constituents, but by people over whom they
claim no control. “It acts upon the measures.of a

overnment created by others as well as themselves,
'ﬁir. the benefit of others in common with themselves.
‘The difference is that which always exists, and always

mast exist; between. the action of the whole. on ‘a
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"fpart, and the action of a part on - the whole—be-

tween the laws of a government declared i{o be su-
preme, and those of a government which, when in
opposition to those laws, is not supreme.

But if the full application of this argument could

- be admitted, it might bring into ques:ion the right of

Congress to tax the State banks, and could not prove
the right of the States to tax the Bank of the United
States. . :

The Court has bestowed on this subject its most
dehberate consideration. ' The result is a conviction
that the States have no power, by taxation or other-
wise, to retard, impede, burden, or in any manner
control, the ‘operations of the constitutional laws
emcted by Congress to’ carry into execution the
powers vested in the general government. This is,
we think, the unavoidable consequence of that su-
premacy whu,h the constitution has declared.

We are unanimously of opinion, that the law

passed by the legislature of Maryland, m)posmg a -

tax on the Bank of the United States, i is unconstitu-

tional and void.

'This opinion does not deprive the States of any re-
sources which they originally possessed. It does not.
extend to a‘tax paid by the real property of the bank, -
in.common with the other real property within the

State, nor to a tax imposed on the interest which the -

citizens of Maryland may hold in this institution, in "
common’ with other property of the same description
throughout the State. But this is a tax on the ope-
rations of the bank, and 'is, consequently, a tax on
the operation of an instrument employed by the go--
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vernment of the Union to carry its powers into exe- -

cution. ‘Such a tax must be unconstitutional.

JupemENT. This cause came on to be heard on
the transcript of the record of the Court of Appeals
of .the State of Maryland, and was argued by coun-
‘sel. + On consideration whereof, it is the opinion of
this Court that the Act of the Legislature of Mary-
land is contrary to the Constitution of the United
States, and void ; and, therefore, that the said Court
of Appeals of the Staté of Maryland erred in affirm-
ing the judgment of the Baltimore County Court,
in which judgment was rendered against James W
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M¢Culloch ; but that the said Court of Appealsof -

Maryland ought to have reversed the said judgment
of the said Baltimore County Court, and ought to
have given judgment for, the said appellant, M‘Cul-
loch. It is, therefore, Adjudged and Ordered, that
the said Judgment of the said Court of Appea]s of

the State of Maryland in this case, be, and the same

hereby is, reversed and annulled. .And this Court,
proceeding to render such judgment as the said
Court of Appeals should have rendered ; it is fur-
ther Adjudged and Ordered, that the judgment of
the said Baltimore  County Court be reversed and
annulled, and' that judgment be entered in the said
Balumore County Court for the " said James 'W.
M¢Culloch.'.



